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President’s Advisory Panel on ‘Timber 


and the Environment 


Statement by the President Upon Receiving the 
Panel’s Final Report. September 24, 1973 


I have received today the findings and recommenda- 
tions of my Advisory Panel on Timber and the Environ- 
ment. This group of qualified, prominent citizens has 
studied the entire range of timber management problems 
in our country and has provided valuable advice on in- 
creasing the Nation’s supply of timber to meet our growing 
housing needs while protecting and enhancing the quality 
of our environment. Its report, which at my direction has 
also been delivered to the Secretary of Agriculture and 
the Chairman of the Council of Economic Advisers, is now 
available. 


The members of this Panel are to be highly commended 
for their thorough and wide-ranging analysis of forestry 
and environmental problems and opportunities. This re- 
port is the result of 2 years of study and investigation under 
the capable leadership of Chairman Fred A. Seaton. 

The Panel estimates that our national forests contain 
52 percent of the Nation’s softwood sawtimber inventory. 
Much of this land is overstocked with mature and over- 
mature timber. As a result, the annual growth per acre in 
our national forests is less than half of that found on other 
commercial forest lands. According to the Panel, the main 
forestry issue facing us in the next several decades is the 
rate at which this old-growth timber in the national for- 
ests is converted to new, well-managed stands of trees. 

To meet our current and future needs for lumber, the 
Panel recommends that timber sales from national forests 
be raised to and maintained at allowable harvest levels 
wherever market demand is sufficient and so long as ade- 


quate fundings is made available. This is an objective with 
which the Forest Service concurs, and I endorse it. The 
Panel further recommends that allowable cut determina- 
tion policies be reviewed and revised to allow timber out- 
put from the national forests more adequately to serve our 
national timber supply needs. 


After a careful review of scientific findings, the Panel 
has determined that most of the damage caused by log- 
ging operations can be avoided or minimized. Based on 
the findings of this report, fears of permanent or wide- 
spread environmental damage due to timber harvesting 
would appear to be unfounded, misleading, or exag- 
gerated. 

The Panel recognizes, however, that basic environmen- 
tal protection is key to the national forests’ long-term value 
for timber production and other use, and thus concludes 
that protection of environmental quality must be a major 
goal of national forest management. 

Many other findings and recommendations which de- 
serve careful evaluation and consideration are contained 
in this document. I have asked the Timber Task Force, 
under the leadership of the Office of Management and 
Budget, to assess this report carefully and to put into effect 
as many of its major recommendations as they consider 
practical. 


Our country has been greatly blessed in natural re- 
sources, through a combination of temperate weather and 
fertile land. But no resources, however rich, are either in- 
exhaustible or indestructible. Therefore, we must strike a 
careful balance between protection and use. The price 
of economic growth need not be the deterioration of our 
lives and our surroundings. All Americans should recog- 
nize the value inherent in the unique renewability of our 
forest resources; they must be cherished, nurtured, and in- 
telligently utilized. This report is a valuable contribution 
toward helping us meet these goals. 


NOTE: The President received the report in his Oval Office at the 
White House during a meeting with members of the Panel. 

The report is entitled “Report of the President’s Advisory Panel 
on Timber and the Environment” (Government Printing Office, 
541 pp.). 
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Council of Economic Advisers 


Announcement of Intention To Nominate 
William John Fellner To Be a Member. 
September 24, 1973 


The President today announced his intention to nomi- 
nate William John Fellner, of New Haven, Conn., to be 
a member of the Council of Economic Advisers. He will 
succeed Marina von Neumann Whitman, who was a 
member from March 1, 1972, until August 1, 1973. 

Dr. Fellner has been Sterling professor of economics 
emeritus at Yale University since July 1973, after serving 
as Sterling professor of economics from 1959 to 1973. He 
was named professor of economics at Yale in 1952 and 
served as chairman of the department of economics from 
1962 to 1964. Dr. Fellner is currently resident scholar at 
the American Enterprise Institute, from which he will 
take a leave of absence. He began his teaching career at 
the University of California at Berkeley in 1939 and be- 
came a full professor in 1947. He was a visiting member 
of the faculty at Harvard University during 1950-51 and 
was Alfred Marshall lecturer at the University of Cam- 
bridge, England, during 1957-58. 

He was born in Budapest, Hungary, on May 31, 1905, 
and became a U.S. citizen in 1944. He studied at the Uni- 
versity of Budapest, the Swiss Federal Institute of Technol- 
ogy in Zurich, and the University of Berlin, from which he 
received his Ph. D. in 1929. From 1929 to 1938, he was a 
partner in a family manufacturing enterprise in Hungary. 

Dr. Fellner has served as a consultant to the Depart- 
ment of the Treasury at various times during the past 25 
years, as president of the American Economic Association 
in 1969, and as a member of the OEEC Committee of 
International Experts on Rising Prices, Paris, 1959-60. 
He has also been a member of the organizing committee 
of the balance of payments conferences of academic econ- 
omists and Central Bank-Treasury officials called the Bel- 
lagio Group. Dr. Fellner is the author of a number of 
books, including “Monetary Policies and Full Employ- 
ment” (1946), “Competition Among the Few” (1949), 
“Trends and Cycles in Economic Activity” (1955), 
“Probability and Profit” (1965), and “New Look at In- 
flation,” which he co-authored with three other scholars 
at the American Enterprise Institute and which is sched- 
uled to be published in the near future. 

In the past few years, Dr. Fellner’s work in economic 
theory has been concerned mainly with productivity 
trends, and his work in economic policy has been in the 
areas of the inflation-unemployment problem and inter- 
national economic reform. 


Court Proceedings: Senate Select 
Committee on Presidential 
Campaign Activities 


Brief Filed by Attorneys for the President in Opposition 
to the Committee’s Motion for Summary 
Judgment. September 24, 1973 


In THE UnNrrep States District Court FOR THE 
District OF COLUMBIA 


Civil Action No. 1593-73 


SENATE SELECT COMMITTEE ON PRESIDENTIAL CAM- 
PAIGN ACTIVITIES, SUING IN ITS OWN NAME AND IN THE 
NAME OF THE UNITED STATES, 

and 

Sam J. Ervin, Jr.; Howarp H. Baker, Jr.; HERMAN E. 
TaLMaADGE; Daniet K. INovye; JosepH M. Mon- 
ToYA; Epwarp J. GuRNEY; AND LowELt P. WEICKER, 
JRr., AS UNITED STATES SENATORS WHO ARE MEMBERS 
OF THE SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, PLAINTIFFS 


v. 


RicHARD M. NIxon, INDIVIDUALLY AND AS PRESIDENT OF 
THE UNITED STATES, DEFENDANT 


Brier OF RicHarD M. Nrxon In OPpposirTION TO 
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 


This matter is before the Court on plaintiffs’ Motion 
for Summary Judgment. As pointed out previously in the 
President’s Motion for an Enlargement of Time to Re- 
spond, this Motion for Summary Judgment was filed 
within hours after the filing of the President’s Answer to 
plaintiffs’ Complaint and apparently without regard to 
certain of the allegations in that Answer upon which the 
plaintiffs have the burden. Subsequently, plaintiffs re- 
sponded with a Supplemental Memorandum addressing 
these allegations. As a result, the matter is now ripe for 
adjudication. This Brief will deal with all the issues raised 
by the pleadings and by the plaintiffs in the order that we 
feel will be most helpful to the Court for resolution of 
this unprecedented and important matter. 


I. INTRODUCTORY STATEMENT 


By their Motion for Summary Judgment, plaintiffs ask 
this Court to enter an order in the nature of a declaratory 
judgment pursuant to 28 U.S.C. § 2201 that two sub- 
poenas duces tecum issued and served on the President 
must be complied with by him, notwithstanding the fact 
that the President has interposed a claim of privilege 
as to the materials covered by the subpoenas. 
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At the outset we should point out that the President 
does not question the right and duty of the Congress to 
conduct investigations and he does not seek to thwart 
the investigation of the Senate Select Committee by refus- 
ing to comply with the subpoenas in question. Nor does 
he object to the legitimate aspects of this particular investi- 
gation.’ In his letter to the Chairman of the Committee 
on July 6, 1973, the President stated that he respected 
the responsibilities of the Committee and indicated that 
he was willing to cooperate with it within the bounds of the 
Constitutional rights and powers of the Presidency. There 
has in fact been considerable cooperation on behalf of 
the President in the Committee’s investigation. All of this 
cooperation, however, has been voluntary and it is the 
view of the President that it should remain voluntary 
if our Constitutional traditions are to remain intact and 
inviolate. 


This tradition has been well-described by Professor 
Corwin in his detailed analysis of the office of the 
Presidency. 


In the many years that have rolled by since Jefferson’s presi- 
dency there have been many hundreds of congressional inves- 
tigations. But I know of no instance in which a head of a 
department has testified before a congressional committee in 
response to a subpoena or held in contempt for refusal to 
testify. All appearances by these high officials seem to have 
been voluntary. 


Corwin, The President: Office and Powers 1787-1957 
113 (4th rev. ed. 1957). He restates his view at page 116. 


In short, no one questions, or can question, the constitutional 
right of the houses to inform themselves through committees 
of inquiry on subjects that fall within their legislative compe- 
tence and to hold in contempt recalcitrant witnesses before 
such committees, and undoubtedly the question of employee 
loyalty is such a subject. On the other hand, this prerogative 
of Congress has always been regarded as limited by the right 
of the President to have his subordinates refuse to testify 
either in court or before a committee of the Congress con- 
cerning matters of confidence between them and himself. Are, 
then, communications to the President or to officials authorized 
by him to receive them concerning the loyalty of federal execu- 
tive personnel such matters of confidence? The question must 
undoubtedly be answered in the affirmative. 


The Committee violated this time-honored tradition 
when it issued the subpoenas in the face of the President’s 
full explanation on July 23, 1973, of the reasons why he 
had determined that it would not be in the public interest 


to disclose the information that the Committee had 
requested. 


Now the Committee urges this Court to violate an- 
other time-honored Constitutional tradition—that is, to 
hold that the President can be subjected to compulsory 
process by the Judiciary. Again, Professor Corwin’s com- 
ments are appropriate. Subsequent to his discussion of 


Marbury v. Madison, 1 Cranch (5 U.S.) 137 (1803), he 
States : 


*See Part VI below. 


In addition to his duty to the laws, a supplemental basis of 
the President’s power to do this is the principle of his own 
immunity to judicial process. 
Id. at 112. Corwin is referring to Attorney General 
Lincoln’s objecting to answering certain questions, the 
answers to which would have involved disclosure of con- 
fidential information. 

Despite the importance of these two grave issues, and 
despite the respective rights of the parties, this Court 
must first determine whether a civil action for declaratory 
judgment is the proper method for their resolution and 
whether the plaintiffs are properly in Court. By our sub- 
mission, they are not. 

Plaintiffs seek to invoke the jurisdiction of the Court 
by way of the Declaratory Judgment Act, 28 U.S.C. 
§§ 2201, 2202. Before dealing with the specifics as to 
why they cannot make use of that Act, a few comments 
on its history may be helpful to the Court. Article III, 
§ 2, of the Constitution allows a federal court to act only 
in cases and controversies. Prior to 1933, the Supreme 
Court had grave doubts about whether an action for a 
declaratory judgment was a “case or controversy” within 
the jurisdiction of the federal courts. See, e.g., Liberty 
Warehouse Co. v. Grannis, 273 U.S. 73 (1927) ; Willing 
v. Chicago Auditorium Association, 277 U.S. 274 
(1928). In 1933, the Supreme Court resolved its doubts. 
Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U.S. 249 
(1933). This was followed immediately in 1934 by the 
adoption of the Declaratory Judgment Act, now 28 
US.C. §§ 2201, 2202. 

There are three things of importance to note with 
regard to the Act. First, and of critical importance in 
this matter, is that the Act and Civil Rule 57, which sets 
forth the procedures for its operation, are not jurisdic- 
tional. They are procedural only, Aetna Life Insurance 
Co. of Hartford, Connecticut v. Haworth, 300 U.S. 227, 
240 (1937), and do not constitute an enlargement of 
the jurisdiction of the federal courts. Skelly Oil Co. v. 
Phillips Petroleum Co., 339 U.S. 667, 671 (1950). Thus 
there must be an independent basis for jurisdiction, 
under statutes equally applicable to actions for 
coercive relief, before a federal court may entertain a 
declaratory judgment action. See, e.g., Continental Bank 
and Trust Co. v. Martin, 303 F.2d 214 (D.C.Cir. 1962). 

Second, it must be established that there is an “actual 
controversy” of a justiciable nature as both the Con- 
stitution and the statute require. The classic statement 
of the Constitutional and statutory requirement in this 
respect is by Chief Justice Hughes in Aetna Life Insur- 
ance Company of Hartford, Connecticut v. Haworth. 

A “controversy” in this sense must be one that is appropriate 
for judicial determination. * * * A justiciable controversy 
is thus distinguished from a difference or dispute of a hypo- 
thetical or abstract character; from one that is academic 
or moot. * * * The controversy must be definite and con- 


crete, touching the legal relations of parties having adverse 
legal interests. * * * It must be a real and substantial 
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controversy admitting of specific relief through a decree of a 
conclusive character, as distinguished from an opinion advising 
what the law would be upon a hypothetical state of facts. * * * 
Where there is such a concrete case admitting of an immediate 
and definitive determination of the legal rights of the parties in 
an adversary proceeding upon the facts alleged, the judicial 
function may be appropriately exercised although the adjudi- 
cation of the rights of the litigants may not require the award 
of process or the payment of damages. * * * And as it is not 
essential to the exercise of the judicial power that an injunction 
be sought, allegations that irreparable injury is threatened 
are not required. 


300 U.S. at 240-241. Although the massive generalities 
of the Aetna case are quoted and requoted in later de- 
cisions, they are something less than a sure guide to de- 
cision. “The considerations, while catholic, are not con- 
crete.” McCahill v. Borough of Fox Chapel, 438 F.2d 
213, 215 (3rd Cir. 1971). A better perception was stated 
for the Court by Justice Murphy in a later case. 
The difference between an abstract question and a “‘controversy” 
contemplated by the Declaratory Judgment Act is necessarily 
one of degree, and it would be difficult, if it would be possible, 
to fashion a precise test for determining in every case whether 
there is such a controversy. Basically, the question in each case 
is whether the facts alleged, under all the circumstances, show 
that there is a substantial controversy, between parties having 
adverse legal interests, of sufficient immediacy and reality to 
warrant the issuance of a declaratory judgment. 


Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 
US. 270, 273 (1941). 

Finally, the Supreme Court has indicated a special 
reluctance to have important issues of public law—and 
particularly those that are of Constitutional dimension— 
resolved by declaratory judgments. “Caution is appropri- 
ate against the subtle tendency to decide public issues free 
from the safeguards of critical scrutiny of the facts, through 
use of a declaratory summary judgment.” Eccles v. Peo- 
ples Bank of Lakewood Village, California, 333 U.S. 426, 
434 (1948). See also Askew v. Hargrave, 401 U.S. 476 
(1971); Public Service Commission of Utah v. Wycoff 
Co., 344 U.S. 237, 243 (1952); Dickson, Declaratory 
Remedies and Constitutional Change, 24 Vand.L.Rev. 
257, 286-287 (1971). 

Viewed in the light of these three critical requirements, 
it will be demonstrated that plaintiffs’ attempt to utilize 
the Declaratory Judgment Act to resolve this matter is 
misconceived. 


Il. JURISDICTION IS A THRESHOLD QUESTION 


It is fundamental that the threshold question in every 
case is whether the district court has jurisdiction. Rober- 
son V. Harris, 393 F.2d 123, 124 (8th Cir. 1968) ; Ber- 
kowntz v. Philadelphia Chewing Gum Corp., 303 F.2d 
585, 588 (3d Cir. 1962); Underwood v. Maloney, 256 
F.2d 334, 340 (3d Cir.), cert. denied 358 U.S. 864 
(1958). The party invoking a court’s jurisdiction has the 
affirmative duty to allege jurisdiction; and if the 
allegations are properly controverted, he has the burden 
of establishing such allegations. As put by the Court in 


McNutt v. General Motors Acceptance Corp., 298 US. 
178, 189 (1936): 


They are conditions which must be met by the party who seeks 
the exercise of jurisdiction in his favor. He must allege in his 
pleading the facts essential to show jurisdiction. If he fails to 
make the necessary allegations he has no standing. If he does 
make them, an inquiry into the existence of jurisdiction is 
obviously for the purpose of determining whether the facts sup- 
port his allegations. In the nature of things, the authorized in- 
quiry is primarily directed to the one who claims that the power 
of the court should be exerted in his behalf. As he is seeking 
relief subject to this supervision, it follows that he must carry 
throughout the litigation the burden of showing that he is 
properly in court. The authority which the statute vests in the 
court to enforce the limitations of its jurisdiction precludes the 
idea that jurisdiction may be maintained by mere averment or 
that the party asserting jurisdiction may be relieved of his bur- 
den by any formal procedure. If his allegations of jurisdictional 
facts are challenged by his adversary in any appropriate man- 
ner, he must support them by competent proof. 


See also Gibbs v. Buck, 307 U.S. 66 (1939) ; KVOS, Inc. 
v. Associated Press, 299 U.S. 269 (1936). 
The importance of these principles is underscored by 
the fact that courts have recognized their own duty to 
see that their jurisdiction is not exceeded. Thus, the 
United States Supreme Court has frequently raised and 
decided jurisdictional questions on its own motion. See, 
e.g., Mitchell v. Maurer, 293 U.S. 237, 244 (1934); 
Louisville @ Nashville R.R. v. Mottley, 211 U.S. 149 
(1908). 
By his Answer, the President has controverted each of 
the plaintiff’s jurisdictional allegations. Thus controverted, 
the jurisdictional allegations become the primary ques- 
tions before the Court. As was said in Bell v. Hood, 327 
U.S. 678, 682 (1946): 
Whether the complaint states a cause of action on which relief 
could be granted is a question of law and just as issues of fact 
it must be decided after and not before the Court has assumed 
jurisdiction over the controversy. 

See also Opelika Nursing Home, Inc. v. Richardson, 448 

F.2d 658 (5th Cir. 1971). There the Fifth Circuit stated: 
Federal jurisdiction is not so ambidextrous as to permit a 
district court to dismiss a suit for want of jurisdiction with one 
hand and to decide the merits with the other. A federal district 
court concluding lack of jurisdiction should apply its brakes, 
cease and desist the proceedings, and shun advisory opinions. 
To do otherwise would be in defiance of its jurisdictional fealty. 
Therefore, viewing Bell’s a priori requirement of finding juris- 
diction before rendering a final decision on the merits as one 
of the high commands of our jurisprudential system, we con- 
clude that the court below, once it held that it had no juris- 
diction, should have immediately dismissed the action. 

448 F.2d at 667. 

Before discussing the specific defects in plaintiff’s stat- 
utory jurisdictional allegations, it is appropriate to dis- 
pose of their suggestion that they may invoke the jurisdic- 
tion of this Court directly under Article III, § 2 of the 
Constitution. (Supp. Memo. 22-24).? We call the 


2 All of the cases to which plaintiffs refer for this proposition are 
cases brought by the United States. There is an independent statu- 
tory base for these cases in 28 U.S.C. § 1345. As we shall demon- 
strate, this is not a case brought by the United States because plain- 
tiffs are not authorized to bring suit on behalf of the United States. 
See pp. 27-30 [W.C.P.D. p. 1182-1183] below. 
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Court’s attention to the following statement in Powell v. 
McCormick, 395 U.S. 486, 512-513 (1969). 
In Baker v. Carr * * * we noted that a federal district court 
lacks jurisdiction over the subject matter (1) if the cause does 
not “arise under” the Federal Constitution, laws, or treaties 
(or fall within one of the other enumerated categories of Art. 
III); or (2) if it is not a “case or controversy” within the 
meaning of that phrase in Art. III; or (3) if the cause is not 
one described by any jurisdictional statute. 
The Supreme Court in Powell had reference to the dis- 
cussion of subject matter jurisdiction in Baker v. Carr, 369 
U.S. 186, 198-199 (1962). This principle has been re- 
cently reaffirmed by the District of Columbia Circuit in 
United States Servicemen’s Fund v. Eastland, — F.2d — 
(No. 24,279 August 30, 1973). 

As the quotation from Powell indicates, entry into the 
federal court is like opening a safe deposit box, where two 
separate keys are required. For the federal courtroom 
door, the two essential keys are that the case be within the 
judicial power of the United States, as defined in Article 
III, § 2, of the Constitution, Hodgson v. Bowerbank, 5 
Cranch (9 U.S.) 303 (1809), and that it be within a stat- 
utory grant of jurisdiction by the Congress, Cary v. Cur- 
tis, 3 How. (44 U.S.) 236, 245 (1845). See Wright, 
Federal Courts §§ 8, 10 (2d ed. 1970). In this case the 
plaintiffs lack either key. We shall discuss first the Consti- 
tutional barrier to jurisdiction over the case before point- 
ing out why they are not within any of the statutory grants 
of jurisdiction. 


Il. THIS MATTER DOES NOT PRESENT A JUSTICIABLE CASE 
OR CONTROVERSY WITHIN THE MEANING OF ARTICLE Il, 
SEC, 2, OF THE CONSTITUTION 


In making the motion authorizing this suit, Senator 
Baker of Tennessee implored the Committee staff to place 
a justiciable issue before the courts. (S.Tr. 5502). We re- 
spectfully submit that they have failed to do so. 

The suggestion that the proper manner to resolve the 
heretofore unresolved question of executive privilege as 
it applies to Congress by way of a declaratory judgment 
is not novel. See Berger, Executive Privilege v. Congres- 
sional Inquiry, 12 UCLA L. Rev. 1044, 1287-1289 
(1965). The suggestion, however, flies in the face of the 
role of the courts in our Constitutional system of govern- 
ment. For this is, quite simply, a dispute between the Con- 
gress and the President, and to use the words of Justice 
Douglas, “federal courts do not sit as an ombudsman ref- 
ereeing disputes between the other two branches.” Gravel 
v. United States, 408 U.S. 606, 640 (1972) (Douglas, J. 
dissenting ) . 

The concept of justiciability as it has evolved through 
our Constitutional history is well-described by the Su- 
preme Court in Flast v. Cohen, 392 U.S. 83 (1968). 

The jurisdiction of federal courts is defined and limited by 
Article III of the Constitution. In terms relevant to the ques- 


tion for decision in this case, the judicial power of federal 
courts is constitutionally restricted to ‘cases’ and “contro- 


versies.” As is so often the situation in constitutional adjudica- 
tion, those two words have an iceberg quality, containing be- 
neath their surface simplicity submerged complexities which 
go to the very heart of our constitutional form of government. 
Embodied in the words “cases” and “controversies” are two 
complementary but somewhat different limitations. In part 
those words limit the business of federal courts to questions pre- 
sented in an adversary context and in a form historically 
viewed as capable of resolution through the judicial process. 
And in part those words define the role assigned to the judiciary 
in a tripartite allocation of power to answer that the federal 
courts will not intrude into areas committed to the other 
branches of government. Justiciability is the term of art em- 
ployed to give expression to this dual limitation placed upon 
federal courts by the case-and-controversy doctrine. 


Justiciability is itself a concept of uncertain meaning and scope. 
Its reach is illustrated by the various grounds upon which 
questions sought to be adjudicated in federal courts have 
been held not to be justiciable. Thus, no justiciable contro- 
versy is presented when the parties seek adjudication of only 
a political question, when the parties are asking for an advisory 
opinion, when the question sought to be adjudicated has been 
mooted by subsequent developments, and when there is no 
standing to maintain the action. Yet it remains true that “[j]us- 
ticiability is . . . not a legal concept with a fixed content or 
susceptible of scientific verification. Its utilization is the 
resultant of many subtle pressures . . .” Poe v. Ullman, 367 
U.S. 497, 508 (1961) 


392 U.S. at 94-95 (footnotes omitted). 


This matter raises problems of justiciability, primarily 
because it calls for adjudication of a political question. 
In Marbury v. Madison, 1 Cranch (5 U.S.) 137, 164— 
166 (1803), Chief Justice Marshall expressed the view 
that the courts will not entertain political questions even 
though such questions may involve actual controversies. 
This rule was found to have particular force with regard 
to the Office of President. 
By the Constitution of the United States, the President is 
invested with certain important political powers, in the exer- 
cise of which he is to use his own discretion, and is accountable 
only to his country in his political character, and to his own 
conscience. To aid him in the performance of these duties, he 


is authorized to appoint certain officers, who act by his authority 
and in conformity with his orders. 


In such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which executive discretion 
may be used, still there exists, and can exist, no power to con- 
trol that discretion. The subjects are political: they respect 
the nation, not individual rights, and being entrusted to the 
executive, the decision of the executive is conclusive. 


1 Cranch at 165-166. 


Since that early statement by Justice Marshall in 
Marbury v. Madison, the courts Lave struggled to estab- 
lish criteria that would enable them to identify and uni- 
formly deal with political questions. Such criteria have 
been evasive. In Coleman v. Miller, 307 U.S. 433, 454— 
55 (1939), the Court noted that a political question may 
be identified by evaluating “the appropriateness under 
our system of government of attributing finality to the 
action of the political departments and also the lack of 
satisfactory criteria for judicial determination * * *.” 

It was not until Baker v. Carr, 369 U.S. 186 (1962), 
however, that the Court finally succeeded in isolating 
and articulating a workable set of criteria for identifying 
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an issue that presents a political question. The Court 

said : 
Prominent on the surface of any case held to involve a politi- 
cal question is found a textually demonstrable constitutional 
commitment of the issue to a coordinate political department; 
or standards for resolving it; or the impossibility of deciding 
without an initial policy determination of a kind clearly for 
nonjudicial discretion; or the impossibility of a court’s under- 
taking independent resolution without expressing lack of the 
respect due coordinate branches of government; or an unusual 
need for unquestioning adherence to a political decision 
already made; or the potentiality of embarrassment from 
multifarious pronouncements by various departments on one 
question. 


369 U.S. at 217. 


It is submitted that this matter, involving as it does a 
request by the Legislative Branch that this Court over- 
rule a formal and legitimate invocation of executive 
privilege, poses a nonjusticiable political question of such 
magnitude that literally every single formulation or cri- 
terion established in Baker v. Carr is inextricably a part 
of the issue presented. 


This matter involves a “textually demonstrable con- 
stitutional commitment of the issue to a coordinate 
branch.” The doctrine of executive privilege has pre- 
cisely identifiable constitutional sources. The power 
herein asserted by the President is conferred by the pro- 
visions of Article II, §§ 1, 2, and 3. 


The § 1 grant of “executive power” solely to the Presi- 
dent is the most obvious and demonstrable source for the 
heretofore unchallenged right of the President to invoke 
executive privilege whenever the President deems it 
appropriate. Such an exercise of executive power is 
entirely consistent with the unbroken tradition of execu- 
tive independence from legislative and judicial interfer- 
ence. As the Court noted in Myers v. United States, 272 
U.S. 52 (1926) : 


Montesquieu’s view that the maintenance of independence as 
between the legislative, executive and the Judicial branches 
was a security for the people had their [the Framer’s] full 
approval * * *. Accordingly the Constitution was so framed 
as to vest in the Congress all legislative powers therein granted, 
to vest in the President the executive power, and to vest in 
one Supreme Court and such inferior courts as Congress might 
establish, the judicial power. From this division on principle, 
the reasonable construction of the Constitution must be that 
the branches should be kept separate in all cases in which 
they were not expressly blended, and the Constitution should 
be expounded to blend them no more than it affirmatively 
requires. 


272 USS. at 116. 


That the President’s right to invoke executive privilege 
is a unique and unreviewable exercise of the executive 
power is apparent when examined in the context of §§ 2 
and 3. 

The first paragraph of § 2 expressly grants to the Pres- 
ident the right to require, in writing, the opinions of his 
principal executive officers on any subject. It is this clear 
constitutional commitment to the President of the right 
to request and receive advice from his closest advisers 
which Justice Jackson characterized as an enumerated 


executive power that “would seem to be inherent in the 
Executive if anything is.” Youngstown Sheet and Tube 
Co. v. Sawyer, 343 U.S. 579, 641 n. 9 (1952) (con- 
curring opinion). Equally significant is the fact that this 
“inherent” power to seek and receive advice is among 
those grants of power in § 2 that is conferred on the Presi- 
dent exclusive of any review by the Senate or House. In 
this respect, it is a Constitutional power as exclusive to 
the President as his untrammeled power to grant par- 
dons. Ex parte Garland, 4 Wali. (/1 U.S.) voo, 200 
(1866). It furnishes the clear and compelling basis for 
the doctrine of executive privilege, a doctrine that not 
even the Senate Committee would deny exists. 

What the Senate Committee does not comprehend, 
although obvious to the Founding Fathers, is that the 
power to seek and receive advice would be a useless and 
empty power if the President could not keep his own coun- 
sel, free from the review or scrutiny of the courts or the 
Congress. The very manner in which this inherent § 2 
grant was made independent of Congressional interfer- 
ence bears witness to the intent of the Framers of the Con- 
stitution to preserve inviolate the confidentiality of the 
Executive Branch. 

Whenever the essential confidentiality is threatened, 
as it is here, the Constitutional power to seek and receive 
advice becomes meaningless. That this clause granting 
to the President the power to require advice and opinions 
from his advisers would be meaningless without the 
contingent right to safeguard the confidentiality of those 
communications should be beyond dispute. As Justice 
Jackson noted in his concurring opinion in Youngstown 
Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952): 


* * * because the President does not enjoy unmentioned 
powers does not mean that the mentioned ones should be nar- 
rowed by a niggardly construction. Some clauses could be 
made almost unworkable, as well as immutable, by refusal to 
indulge some latitude. of interpretation for changing times. I 
have heretofore, and do now, give to the enumerated powers 
the scope and elasticity afforded by what seem to be rea- 
sonable, practical implications instead of the rigidity dictated 
by doctrinaire textualism. 


343 U.S. at 640. 

Section 3 of Article II contains two further “textually 
demonstrable” commitments of the issue at stake in this 
case to the President. The President, by that section, 
is charged “from time to time [to] give to the Congress 
Information of the State of the Union * * *.” This 
vests in the President, not in the subpoena power of a 
Senate Committee, the power to determine when and 
what information he will provide to Congress.* The same 


* As former President Taft put it: 


The President is required by the Constitution from time to 
time to give to Congress information on the state of the 
Union, and to recommend for its consideration such measures 
as he shall judge necessary and expedient, but this does not 
enable Congress or either House of Congress to elicit from 
him confidential information which he has acquired for the 
purpose of enabling him to discharge his constitutional duties, 
if he does not deem the disclosure of such information prudent 
or in the public interest. 


Taft, Our Chief Magistrate and His Powers 129 (1916). 


Volume 9—Number 39 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 1179 


section imposes on the President the duty to “take Care 
that the Laws be faithfully executed.” As the President 
has clearly and forcefully maintained, the meetings and 
the conversations that the Senate Committee seeks to 
make public were participated in by the President pur- 
suant to this Constitutional mandate. The performance 
of this executive duty cannot be brought under legal com- 
pulsion. Mississippi v. Johnson, 4 Wall. (71 U.S.) 475 
(1866). 

It is possible that any or all of these great powers may 
be abused, but for this the Constitution has provided its 
own remedy. As a unanimous Court, speaking through 
Chief Justice Taft, said of a similar power in Ex parte 
Grossman, 267 U.S. 87 (1925): 

Our Constitution confers this discretion on the highest officer 
in the nation in confidence that he will not abuse it * * *. 


Exceptional cases like this, if to be imagined at all, would sug- 
gest a resort to impeachment rather than to a narrow and 
strained construction of the general powers of the President. 


267 U.S. at 121. 

The Senate Committee in reality is asking this Court 
to substitute its judgment for that of the President in 
an area over which the President has exclusive and un- 
reviewable power—the invocation of executive privilege. 
Such a privilege, inherent as we have demonstrated in the 
Constitutional grant of executive power, is a matter for 
Presidential judgment alone. The standards and circum- 
stances that mandate its use are a function of Presidential 
judgments. Such judgments cannot be second-guessed and 
overruled at the caprice of the Senate Committee. Nor 
can they be evaluated and reviewed by any discernible 
criteria traditionally utilized by the courts in resolving 
Constitutional disputes between individuals. The cases 
cited by the Committee in its Motion for Summary 
Judgment are not even remotely similar to the instant 
case, involving as they do controversies resolvable by 
judicial interpretation of a statute or the Constitution. 
Cf. Powell v. McCormick, 395 U.S. 486 (1969): United 
States v. Lovett, 328 U.S. 303 (1946); Humphrey's 


Executor v. United States, 295 U.S. 602 (1935). Thus - 


by virtue of its request that the Court substitute its judg- 
ment for the President’s, the Committee would. force 
this Court to make “an initial policy determination of a 
kind clearly for nonjudicial discretion.” This is a com- 
pelling indicia of a political question articulated in Baker 
v. Carr. 

Even if this Court could somehow acquire the per- 
spective of the Executive Branch and its chief officer, 
which is the perspective from which an invocation of 
executive privilege is made, the separation of powers 
inherent in our Constitutional scheme would preclude any 
review of that initial policy decision. The President’s 
reasons for invoking his privilege in this case have been 
explained clearly to the Senate Committee. Those reasons 
are firmly anchored in rights and duties exclusively Presi- 
dential. They are a direct function of the President’s 


duties to preserve the atmosphere of confidentiality so 
essential to the proper performance of the Executive’s 
decision-making powers and to safeguard from general 
disclosure matters of national security. It is submitted 
that in this former duty, just as in the area of the conduct 
of foreign relations, the President is “accountable in the 
exercise of (his) discretion only to the people of this 
country.” Drinan v. Nixon, F. Supp. ——— (Civil 
No. 73-1424—T, D. Mass., Aug. 8, 1973). 

The matter of executive privilege, involving as it does 
subtle and exclusively Presidential judgments, is an area 
of decision-making where there are “considerations of 
policy, considerations of extreme magnitude, and cer- 
tainly, entirely incompetent to the examination and de- 
cision of a court of justice.” Ware v. Hylton, 3 Dall. 
(3 U.S.) 199, 260 (1796). It is this very “lack of judicially 
discoverable and manageable standards” for resolving 
the issue that further highlights the nonjusticiability of 
the question. It is respectfully submitted that this obvious 
absence of standards for review of the President’s invo- 
cation of privilege is apparent upon analysis of the Court’s 
task in any in camera proceeding. As Professor Black so 
clearly explains, 

The reason for maintenance of confidentiality may not, and 
sometimes will not, appear on the face of the submitted mate- 
rial but may lie in its context, outside the record. The President, 
in attempting to persuade the judge of the necessity for con- 
fidentiality, would thus often be forced to reveal more and 


more material beyond what had been subpoenaed, with no 
assurance that any of this material would remain confidential. 


Black, Letter to the Editor, N.Y. Times, September 6, 
1973, p. 34. 

Thus the Court is asked to make an initial policy deter- 
mination that the President has improperly or mistakenly 
invoked executive privilege. Such a determination by a 
court is Constitutionally impermissable and violates the 
most basic tenets of the separation of powers. Moreover it 
is a determination beyond judicial abilities since the Court 
simply cannot substitute its judgment for that of the Presi- 
dent. The impossibility of judicial resolution is underscored 
by the ancillary problem of the absence of standards for 
resolving the question. The teachings of Baker v. Carr are 
clear and compelling and require recognition of these in- 
dicia of nonjusticiability. 

In Powell v. McCormick, 395 U.S. 486, 548-549 
(1969), the Court determined that it could resolve the 
question presented without creating “‘a potentially em- 
barrassing confrontation between coordinate branches” of 
the government because the resolution of the question of 
Representative Powell’s right to be seated in Congress re- 
quired no more than that the Court exercise its traditional 
role as interpreter of the Constitution. The decision re- 
quired an interpretation of Congressional powers under 
Article 1, § 5, the type of interpretative function tradition- 
ally the responsibility of the Judicial Branch. The instant 
case cannot be so easily resolved. Contrary to the facts in 
Powell, there is no dispute in this case as to the President’s 
Constitutional power to invoke executive privilege. Many 


Volume 9—Number 39 





1180 PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 


courts have so held and the Senate Committee itself recog- 
nizes the existence of an executive privilege. The Senate 
Committee, however, asks this Court to rule that the Legis- 
lative Branch has the responsibility and power to review the 
propriety of executive utilization of it. Such a legislative 
power does not exist, and for this Court to hold to the 
contrary would be the most patent expression of “lack of 
respect due a coordinate branch of government.” Again, 
the teachings of Baker v. Carr obtain and the true nature 
of the political question presented is made manifest. 

In Committee for Nuclear Responsibility, Inc. v. Sea- 
borg, 463 F.2d 788, 792 (D.C. Cir. 1971), a case upon 
which the Committee relies, the court clearly recognized 
that the government has an interest in avoiding disclo- 
sure of documents “which reflect intra-executive advisory 
opinions and recommendations whose confidentiality con- 
tributes substantially to the effectiveness of government 
decisionmaking processes.” In Seaborg, the court consid- 
ered only a claim of privilege by an “executive department 
or agency” and thus, despite the Committee’s view that 
it controls here, Seaborg cannot be read as authoritative 
on the issue of a direct, personal claim of privilege by 
the Chief Executive. 

What the Senate Committee requests here is for the 
Court to order the President to give up materials that the 
President claims are privileged. No court has ever done 
so. “The fact that no such application was ever before 
made in any case indicates the general judgment of the 
profession that no such application should be entertained.” 
Mississippi v. Johnson, 4 Wall, (71 U.S.) 475, 500 
(1866). 

It is submitted that the question before this Court poses 
the dilemma inherent in any nonjusticiable political ques- 
tion. The Court is being asked to resolve a direct clash 
of power between two branches of government. To resolve 
the confrontation the Court must necessarily declare that 
one power is greater than its counterpart and thus violate 
the very essence of separation of powers among the co- 
equal branches. In this situation Mississippi v. Johnson 
is again instructive. 

If the President refused obedience, it is needless to observe 
that the court is without power to enforce its process. If, on 
the other hand, the President complies with the order of the 
court and refuses to execute the acts of Congress, is it not 
clear that a collision may occur between the executive and 
legislative departments of the government? 
4 Wall. at 500-501. This case presents the same danger 
present in Mississippi v. Johnson, for if the Court denies 
the President’s right to invoke executive privilege and 
orders production, there is no power to compel it. Nothing 
could more clearly demonstrate “lack of respect due to 
a coordinate branch of government,” and nothing could 
more explicitly demonstrate the nonjusticiable nature of 
the present matter. 

The Presidential decision to invoke executive privilege 
is by definition a political decision. It is a function of the 
President’s position as Chief Executive. It involves, as we 


have demonstrated, a complex blend of policy, perspec- 
tive, and knowledge uniquely the province of the Presi- 
dent and the Executive Branch. Neither the courts nor 
Congress can vouchsafe themselves the elements of knowl- 
edge and prespective necessary to examine and review 
such a decision. If the exclusive executive power con- 
ferred upon the President in Article II is to remain a 
meaningful constitutional allocation, neither the court 
nor Congress can look behind this political decision 
already made by the President. 

The Senate Committee invites this Court to create a 
Constitutional confrontation destructive of the separation 
of powers. It is submitted, with respect, that such an in- 
vitation must be declined. The atmosphere of Constitu- 
tional confrontation must be dissolved by this Court’s “un- 
questioning adherence to the political decision already 
made.” The unusual need for such adherence is further 
indicative of the nonjusticiable nature of the question 
presented. 


Should this Court even consider issuance of the man- 
date requested by the Senate Committee, there should be 
an immediate recognition of its effect. If this Court de- 
clares in the instant controversy that Congress has the 
power to ask a court to review a direct, personal Presi- 
dential invocation of executive privilege, the trend is estab- 
lished for such declarations by all 400 district court judges. 
Baker v. Carr held that the potential for “embarrass- 
ment from multifarious pronouncements” on a single con- 
troversy is, in and of itself, reason for the judiciary to avoid 
resolution of a question and to declare that question non- 
justiciable. 

It is submitted that this Committee’s challenge to the 
invocation of executive privilege is merely the first such 
challenge to executive power and confidentiality that will 
occur if this Court issues the judgment requested. For this 
reason, as well as existence of all the other indicia of a 
political question that adhere in this matter, the Court 
must hold the matter before it to be nonjusticiable. 


IV. THIS CASE DOES NOT COME WITHIN ANY STATUTORY 
GRANT OF SUBJECT-MATTER JURISDICTION 


In paragraphs 6 to 9 of the Complaint, the Senate 
Committee seeks to invoke four different and wholly inde- 
pendent statutes as hasis for jurisdiction of this case. But 
there is no strength in numbers, and invocation of four in- 
applicable statutes does not redeem the failure to cite even 
one statute that does apply. 


A. 28 U.S.C. § 1331 


28 U.S.C. § 1331 grants to the district courts jurisdic- 
tion over all “civil actions wherein the matter in contro- 
versy exceeds the sum or value of $10,000, exclusive of 
interest and costs, and arises under the Constitution, laws, 
or treaties of the United States.” We agree that this is a 
“federal question” in the sense that, if it is justiciable at all, 
it does raise an issue of the respective rights of the Presi- 
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dent and Congress and of the power of the courts to medi- 
ate between them. We do, however, take issue with the 
bald assertion in paragraph 6 of the Complaint that the 
“matter in controversy” exceeds the sum of $10,000, ex- 
clusive of costs, nor do we think that the failure to show 
how this is so in the Complaint has been remedied by the 
discussion in the Supplemental Memorandum or the Af- 
fidavit of Senator Ervin appended thereto. 

From the earliest days of the Republic, the jurisdiction 
of the federal courts has depended, with regard to most 
classes of cases, upon a certain minimum amount in con- 
troversy. Since 1958, the amount has been $10,000, exclu- 
sive of interest and costs. This is not a technicality, but a 
jurisdictional prerequisite. See United States v. Sayward, 
160 U.S. 493, 497 (1895); Fishback v. Western Union 
Telegraph Co., 161 U.S. 96 (1896); Holt v. Indiana 
Manufacturing Co., 176 U.S. 68, 73 (1900). As stated 
in Giancana v. Johnson, 335 F.2d 366, 368 (7th Cir. 
1964) ; 


Courts may not treat as a mere technicality the jurisdictional 
amount essential to the “federal question” jurisdiction, even in 
this case where there is an allegedly unwarranted invasion of 
. . . privacy. The showing of that essential is not a mere 
matter of form, but is a necessary element. Congress in § 1331 
expressed the “federal question” jurisdiction in plain words. 
The district courts and suitors are bound by the words ex- 
pressed. Congress could have withheld the jurisdiction entirely, 
as it did from 1789 to 1875. Or it could have given jurisdic- 
tion over suits arising “under the constitution, laws or treaties 
of the U.S.” simply. But it limited the jurisdiction by includ- 
ing the element of the sum or value of the matter in controversy, 
and the congressional will is that unless that sum or value is 
shown there is no “federal question” presented and no juris- 
diction. 


The Fourth Circuit addressed this issue in McGraw v. 
Farrow, 472 F.2d 952, (4th Cir. 1973), stating: 


The plaintiffs complain, however, that dismissal of their fed- 
eral action on jurisdictional grounds will leave them remediless, 
since state courts are closed to them in actions against federal 
officials. * * * But whether there is a state remedy or not 
provides no warrant for the courts to extend “federal question” 
jurisdiction beyond the limits fixed by Congress. The authority 
“to control lower federal court jurisdiction” is specifically 
vested in Congress under Article III of the Constitution. Ac- 
cordingly, in determining the boundaries of “federal question” 
jurisdiction, courts must look to the Congressional enactment 
fixing that jurisdiction, not to the Constitution, remembering 
as Justice Frankfurter bluntly put it in Romero v. International 
Term. Co. (1959) 358 U.S. 354, 379, 79 S.Ct. 468, 484, 3 
L.Ed.2d 368 that in such inquiry “[I]t is a statute, not a Con- 
stitution, we are expounding.” Actually, from 1789 to 1875 
federal courts exercised no “federal question” jurisdiction, and 
this was true whether there was a state remedy available or not, 
simply because there was no statutory authority for such juris- 
diction. And when Congress did provide statutory authority for 
just jurisdiction, “. . . it limited the jurisdiction by including 
the element of the sum or value of the matter in controversy, 

*” and this limitation as to amount in controversy “is 
not a mere matter of form, but is a necessary element.” 


472 F.2d at 955 (footnotes omitted). 

For jurisdiction to lie under 28 U.S.C. § 1331, the 
right or thing in controversy must be capable of valuation 
in monetary terms. As put by the court in Kheel v. Port of 
New York Authority, 457 F.2d 46, (2d Cir. 1972) : 


The federal courts cannot take cognizance under section 
1331 of cases in which the rights are not capable of valua- 
tion in monetary terms. And the jurisdictional test is applicable 
to that amount that flows directly and with a fair degree of 
probability from the litigation, not from collateral or specu- 
lative sources. 


457 F.2d at 49. 


The rule that a claim not measurable in dollars and 
cents fails to meet the jurisdictional test of amount in 
controversy was announced as early as Barry v. Mercein, 
5 How. (46 U.S.) 103 (1847), and has been frequently 
reiterated and applied by lower courts, e.g., McGaw v. 
Farrow, 472 F. 2d 952, 954 (4th Cir. 1973) ; Goldsmith 
v. Sutherland, 426 F. 2d 1395, 1397 (6th Cir.), cert. 
denied 400 U.S. 960 (1970); Rapoport v. Rapoport, 
416 F. 2d 41, 43 (9th Cir. 1969), cert. denied 397 U.S. 
915 (1970) ; 1 Moore, Federal Practice { 0.92[5] (2d ed. 
1960); 1 Barron & Holtzoff, Federal Practice and Pro- 
cedure § 24, at 107-108 (Wright ed. 1960). 


The suggestion, based on the affidavit of Senator Ervin, 
that hearing the tapes is worth more than $10,000 to the 
Committee because, if it is denied access to them, it will 
cost the Committee more than $10,000 to obtain the in- 
formation it needs in other ways, is irrelevant in deter- 
mining whether the requisite amount is in controversy, 
as the total inappositeness of the only cases cited in that 
portion of the argument (Supp. Memo. 17) demonstrate. 
Those cases hold only that in a challenge to a regulatory 
statute or order the cost of complying with the statute 
or order is the amount in controversy, a proposition that 
no one would deny. But it is the “value of the object” 
of the suit that measures what it is in controversy, Mis- 
sissippi @ Missouri R. R. Co. v. Ward, 2 Black (67 U.S.) 
485 (1862), and the object of this suit is production of 
the tapes. Plaintiffs have cited no case in which the cost 
of achieving the object by alternative means if the suit 
fails has been regarded as the amount in controversy— 
and they have not done so because there is no such case. 
Instead, the law is well settled that side effects of a deci- 
sion, even when they clearly will result from stare decisis 
or collateral estoppel, will not be considered. E.g., Town 
of Elgin v. Marshall, 106 U.S. 578 (1882); Healy v. 
Ratta 292 U.S. 263 (1934).* 


“For interesting recent applications of these rules, see Quinault 
Tribe of Indians v. Gallagher, 368 F.2d 648 (9th Cir. 1966) cert. 
denied 387 U.S. 907 (1967), and Kola v. Breier, 312 F. Supp. 19 
(E.D. Wis. 1970). In the first of these cases the amount in contro- 
versy was held insufficient in a suit to prevent a state from asserting 
jurisdiction over an Indian reservation, even though if the plaintiff 
tribe lost the suit it would no longer get federal payments for law 
enforcement over the reservation. In the Kola case the court dis- 
missed a suit for a declaration that a newspaper was not obscene, 
holding that it could not take into account the claim by the news- 
paper that, absent such a declaration, a state prosecution for 


obscenity would cause it to lose more than $10,000 in advertising 
and sales. 


The suggestion (Supp. Memo. 19) that the tapes have a mone- 
tary value to the President in excess of $10,000 does not need to 
be dignified with a response. 
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It is true that a divided panel of the Third Circuit, 
Spock v. David, 469 F. 2d 1047 (3d Cir. 1972), and a 
very few district court cases (Supp. Memo. 18) have held 
that Constitutional rights are an exception to the principle 
that a claim not measurable in dollars fails to meet the 
statutory requirement—and have apparently assumed 
that all Constitutional rights, or at least those based on the 
Constitutional provisions involved in those cases, are worth 
in excess of $10,000. Much could be said for rewriting the 
statute to remove the amount in controversy requirement 
in cases in which Constitutional rights are asserted against 
federal officers, but Congress, though it has had legislation 
to this effect pending several times, has failed to do so. 

The notion that it is for the courts to fill in a jurisdic- 
tional gap that they wish Congress had not created has 
been rejected by the majority of the courts. E.g., Gold- 
smith v. Sutherland, 426 F. 2d 1395 (6th Cir.), cert. de- 
nied 400 U.S. 960 (1970). The Fourth Circuit, which 
had before it the opinion of the divided Third Circuit, ex- 
pressly refused to follow it. It dismissed, for want of the 
requisite amount, a suit asserting First Amendment rights, 
and said: “Though a few decisions have held contrari- 
wise, a like conclusion has been reached in a majority of 
the decisions of Circuit Courts of Appeals.” McGaw v. 
Farrow, 472 F. 2d 952, 954 (4th Cir. 1973). And it added 
the useful reminder that if this is indeed an unfortunate 
gap in federal jurisdiction, “it can only be filled in by Con- 
gress and not by judicial legislation.” 472 F. 2d at 955. 

The Fourth Circuit is clearly right when it observes that 
the rule it applied is not only the majority rule—indeed the 
almost-universal rule—but that it seems to have been reaf- 
firmed very recently by the Supreme Court in Lynch v. 
Household Finance Corp., 405 U.S. 538 (1972). Lynch 
held that personal rights as well as property rights may be 
enforced against state officials under 28 U.S.C. § 1343, 
which requires no amount in controversy, but it specifi- 
cally noted that in suits against federal officials, which lie 
only under § 1331 rather than § 1343, “‘it is necessary to 
satisfy the amount-in-controversy requirement for federal 
jurisdiction.” 405 U.S. at 547. See also Oestereich v. Se- 
lective Service System Local Board No. 11, 393 U.S. 233, 
239 (1968). 

Since the right asserted by the Senate here is not capa- 
ble of being valued in money, this suit cannot lie under 28 


U.S.C. § 1331. 


B. 28 U.S.C. § 1345 


Plaintiffs also seek to invoke jurisdiction under 28 
U.S.C. § 1345. That statute provides: 


Except as otherwise provided by Act of Congress, the district 
courts shall have original jurisdiction of all civil actions, suits 
or proceedings commenced by the United States, or by any 
agency or officer thereof expressly authorized to sue by Act 
of Congress. 


In order for suit to be maintained under § 1345, plain- 
tiffs must demonstrate that this suit was “commenced by 


the United States” or that it was commenced by an 
“agency or officer thereof expressly authorized to sue by 
Act of Congress.” This plaintiffs have failed to do. 

It is clear that this suit was not “commenced by the 
United States.” The authority for conducting and super- 
vising litigation in which the United States is a party, or 
is interested, is reserved to officers of the Department of 
Justice under the direction of the Attorney General, 28 
U.S.C. § 516, and is specifically delegated to the United 
States Attorney for the district in which the action arose, 
28 U.S.C. §547(2). This requirement was recognized 
by the Supreme Court as early as 1868 in the Confisca- 
tion Cases, 7 Wall. (74 U.S.) 454, 457 (1868), where 
the court stated that the 

settled rule is that those courts [district and circuit courts] will 
not recognize any suit, civil or criminal, as regularly before 
them, if prosecuted in the name and for the benefit of the 
United States, unless the same is represented by the district 
attorney * * * 
Consequently, this suit, if maintainable at all under 28 
U.S.C. § 1345, must be brought in the name of the 
United States and by the United States Attorney for the 
District of Columbia. Neither of these requirements have 
been met here. 

Moreover, it is equally clear that this action was not 
commenced by an “agency or officer thereof expressly 
authorized to sue by Act of Congress.” For purposes of 
§ 1345, the term “agency” is defined in 28 U.S.C. § 451 
to include 

any department, independent establishment, commission, ad- 
ministration, authority, board or bureau of the United States 
or any corporation in which the United States has a proprie- 
tary interest * * *, 

It is instructive to note that in the 1948 revision of the 
Judicial Code, the Reviser’s Note to § 1345 says, in part: 

Word ‘agency’ was inserted in order that this section shall 
apply to actions by agencies of the Government and to con- 
form with special acts authorizing such actions. (See definitive 
section 451 of this title.) 
Thus, it was expressly contemplated that § 451 would 
control in interpreting § 1345. See also ALI, Study of 
the Division of Jurisdiction between State and Federal 
Courts, 256 (Off. Dr. 1969). “Agency” is also defined 
under the Administrative Procedure Act, 5 U.S.C. § 551 
(1)(a), and the Congress is specifically excluded from 
that definition. 

The only arguable authority for maintaining this suit 
under § 1345 is S. Res. 262, 70th Cong. Ist Sess. (1928). 
That resolution provides in part: 

any committee of the Senate is hereby authorized to bring 
suit on behalf of and in the name of the United States in any 
court of competent jurisdiction if the committee is of the 
opinion that the suit is necessary to the adequate performance 
of the powers invested in it or the duties imposed upon it by 
the Constitution, resolution of the Senate, or other law. 

As plaintiffs note, this resolution was adopted because 
of the decision in Reed v. County Commissioners, 277 
U.S. 376 (1928), which held that a resolution creating 
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a special Senate Committee to investigate certain election 
activities and conferring on it “all powers of procedure 
with respect to the subject matter” of the resolution did 
not give the committee authority to bring suit. 277 U.S. 
at 389. The plaintiffs in Reed had argued that jurisdiction 
existed under 28 U.S.C. §41 (the predecessor of 28 
U.S.C. § 1345) which provided that district courts had 
original jurisdiction “of all suits of a civil nature, at 
common law or in equity, brought by the United States, 
or by an officer thereof authorized by law to sue * * *.” 
After the plaintiffs’ contention was rejected in Reed, 
the Senate sought to prevent such a result in the future 
by adopting Senate Resolution 262, which purports to 
authorize committees to bring suit. 

Whether a Senate resolution could constitute sufficient 
authorization to sue is questionable under Reed, since 
that opinion contains dicta to the effect that the Senate 
acting alone may not be able to give that authority. 277 
USS. at 388. But any doubt that may have existed under 
the Reed holding was laid to rest by the enactment of 
28 U.S.C. § 1345, which specifically requires express 
authorization by an Act of Congress.° In view of this 
more recent expression of legislative intent, it is clear that 
Senate Resolution 262—which is surely not an “Act of 
Congress”—is insufficient. 

The two cases cited by plaintiffs arising out of activities 
of the Committee on Banking and Currency (Supp. 
Memo. 21) are not authority to the contrary since no 
jurisdictional issue was raised or noticed by the courts. 
And the cases for the proposition that the government 
may sue to protect a wide variety of national interests 
(Supp. Memo. 22-23) are wholly off point. Those 
cases go to the standing of the United States to assert 
claims of particular kinds. There was no problem of juris- 
diction in any of them, since suit was by the United States, 
and jurisdiction was granted by § 1345 or its predecessor. 

Simply stated, plaintiffs are not empowered by Act of 
Congress to sue and cannot invoke the jurisdiction of this 
Court under 28 U.S.C. § 1345. 


C. 28 U.S.C. § 1361 


Plaintiffs claim jurisdiction under 28 U.S.C. § 1361, 
which grants “original jurisdiction of any action in the 
nature of mandamus to compel an officer or employee of 
the United States or any agency thereof to perform a duty 
owed to the President.” In support of their jurisdictional 
allegation, plaintiffs allege in paragraph 19 of the Com- 
plaint that the President’s refusal to produce the materials 
sought by the subpoenas was “in breach of his legal duty 
to respond to and to comply with such subpoenas.” The 


* Plaintiffs’ construction of the President’s Third Defense is in 
error. We do not suggest that the Senate must have permission of 
the House to sue. Rather our argument is that if the Senate, or 
one of its Committees, is permitted to institute a suit, it must find 
some statutory basis for jurisdiction, and this particular juris- 
dictional statute requires an “Act of Congress.” 


Complaint is devoid of any other facts defining the nature 
of the duty allegedly owed the plaintiffs. 

The purpose of 28 U.S.C. § 1361 was to facilitate re- 
view by federal courts of administrative actions, not to 
create new causes of action against the United States Gov- 
ernment. 2 U.S. Code Cong. @ Adm. News 2785 (1962). 
Thus for jurisdiction to lie under 28 U.S.C. § 1361, plain- 
tiffs must demonstrate that the traditional criteria for a 
mandamus proceeding have been satisfied.° McGaw v. 
Farrow, 472 F.2d 952, 956 (4th Cir. 1973). In Prarie 
Band of Potawatomie Tribe of Indians v. Udall, 355 F.2d 
364, 367 (10th Cir.), cert. denied 385 U.S. 831 (1966), 
it was stated that 

Before such a writ may issue, it must appear that the claim is 
clear and certain and the duty of the officer involved must be 
ministerial, plainly defined, and peremptory. Huddleston v. 
Dwyer, 10 Cir. 145 F.2d 311. The duty sought to be exercised 
must be a positive command and so plainly prescribed as to be 
free from doubt. Wilbur v. United States ex rel. Kadrie, 281 
U.S. 206, 50 S.Ct. 320, 74 L.Ed 809. 
See also McGaw v. Farrow, 472 F.2d 952, 956 (4th Cir. 
1973); Jarrett v. Resor, 426 F.2d 213, 216 (9th Cir. 
1970) ; United States v. Walker, 409 F.2d 477, 481 (9th 
Cir. 1969) ; Carter v. Seamans, 411 F.2d 767, 773 (5th 
Cir. 1969). 

Plaintiffs admit, as they must, that for jurisdiction to 
lie under 28 U.S.C. § 1361, they must show that the Presi- 
dent owes a ministerial duty to the Senate Select Com- 
mittee to furnish the evidence in question (Supp. Memo. 
24-25). In support of this proposition they place sole reli- 
ance on the holding in this Court in the related case that 
the President’s duty to turn over evidence to a grand jury 
was ministerial in nature. 

We would first point out that we disagree with this 
holding by the Court in the grand jury proceeding, which 
is presently on appeal. In addition, it will be demon- 
strated in Point VII that disclosure by the President to 
Congress is discretionary with the President, based on his 
view of what the public interest permits. The suggestion 
that he is under a ministerial duty, enforcible by man- 
damus, to disclose to Congress anything and everything a 
committee may demand is wholly without precedent in our 
history, and has been authoritatively refuted many times. 
Surely it cannot be contended that this imaginary duty is 
“so plainly prescribed as to be free from doubt.” 

The reliance on Watkins v. United States, 354 U.S. 178, 
187 (1957), and United States v. Bryan, 339 US. 323, 
331-332 (1950), is misplaced. (Supp. Memo. 2-7). 
These cases do not support the proposition that a Con- 
gressional committee has the status of a grand jury. In 


*It is no mere happenstance that the statute uses the phrase “in 
the nature of mandamus.” This language was added at the insistence 
of the Department of Justice, and finally agreed to by those who 
were pressing for the legislation only because they feared a veto if 
those words were deleted. See Jacoby, The Effect of Recent Changes 
in the Law of “Nonstatutory” Judicial Review, 53 Geo.L.J. 19, 21- 
23 (1964). Thus, the restriction of the statute to traditional con- 
cepts of mandamus was quite deliberate. 
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fact, Watkins clearly states that Congress is not a “law en- 
forcement or trial agency.” 


D.5 U.S.C. § 701 


As their fourth and final basis for federal jurisdiction, 
plaintiffs rely upon the Administrative Procedure Act, 5 
U.S.C. §§ 701 et seq., claiming to have suffered a “legal 
wrong” as the result of Presidential action for which no 
adequate review proceeding is otherwise available. Sec- 
tion 702 of the Act provides that 

A person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the 
meaning of a relevant statute, is entitled to judicial review 
thereof. 
“The terms used in this section are terms of art,” Kansas 
City Power & Light Co. v. McKay, 225 F.2d 924, 932 
(D.C. Cir.), cert. denied 350 U.S. 884 (1955) and since 
the essential elements of judicial review—“agency action” 
and a “legal wrong”—are lacking here, the plaintiffs are 
not entitled to judicial review and their jurisdictional claim 
under the Administrative Procedure Act must fail. 

Not even under the most contorted interpretation of 
the Administrative Procedure Act could the President’s re- 
fusal to produce the items sought by the subpoenas be 
considered “agency action,” the essence of which is ad- 
judication and rule-making. Professor Davis has suggested 
that when the President, a governor, or a municipal gov- 
erning body exercises a power of adjudication or rule- 
making, he or it is to that extent an administrative agency, 
1 Davis, Administrative Law Treatise, § 1.01 at 1-2 
(1958), but plaintiffs’ reliance on Amalgamated Meat 
Cutters @ Butcher Workmen v. Connally, 337 F.Supp. 
737, 761 (D.D.C. 1971) for the proposition that the 
President is an “agency” under the facts of this case is 
clearly misplaced.’ “Rule-making” means “agency proc- 
ess for formulating, amending, or repealing a rule” and 
“{a]djudication” means “agency process for the formula- 
tion of an order.” 5 U.S.C. § 551(5), (7). Plaintiffs have 
not alleged any conduct on the part of the President that 
would fall into either category; moreover, the definition of 
“agency action” — “the whole or a part of an agency rule, 
order, license, sanction, relief or the equivalent or denial 
thereof, or the failure to act,” 5 U.S.C. § 551(13)— 
would preclude such a conclusion. 


* The extravagant reading the Senate Committee gives to the 
Amalgamated Meat Cutters case (Supp. Memo. 26-27) overlooks 
the express statement by the court in that case that “we need not 
consider whether an action for judicial review can be brought 
against the President ¢0 nomine.” 337 F.Supp. at 761. It overlooks 
also Soucte v. David, 448 F.2d 1067, 1073 n. 17 (D.C. Cir. 1971), in 
which the Court of Appeals for the District of Columbia Circuit ex- 
pressly left open whether the President is subject to the Administra- 
tive Procedure Act. Aside from the general principle, discussed at 
pp. 46-49 [W.C.P.D. p. 1188-1189] below, that statutory language 
that does not refer in terms to the President should not be held to 
apply to him, it is hard to imagine that a statute that excludes from 
its operations even the governments of the territories and the Mayor 
of the District of Columbia should be held to have included, in its 
bland and neutral language, the President of the United States. 


Judicial review under the Administrative Procedure 
Act is limited to persons who have suffered a legal wrong. 
Legal wrong “means that something more than mere ad- 
verse personal effect must be shown—that is, that the 
adverse effect must be an illegal effect,” S. Rep. No. 752, 
79th Cong., Ist Sess. (1945) at p. 26, and the legal wrong 
must be one that the courts and statutes have recognized 
as constituting a ground for judicial review. Attorney 
General’s Manual on the Administrative Procedure Act 
96 (1947). As stated in Kansas City Power & Light Co. 
v. McKay, 225 F.2d 924, 932 (D.C. Cir.), cert. denied 
350 U.S. 884 (1955), judicial review is provided for the 
benefit of those “whose legal rights have been violated.” 
The plaintiffs have not pointed to any legal right that 
has been violated and that would entitle them to judicial 
review. 

Moreover, it is widely held that the Administrative 
Procedure Act is not an independent basis for federal 
jurisdiction. See, e.g., Arizona State Dept. of Public Wel- 
fare v. Dept. of Health, Education, and Welfare, 449 F.2d 
456, 464 (9th Cir. 1971), cert. denied 405 U.S. 919 
(1972) ; Zimmerman v. United States Government, 422 
F.2d 326, 330-331 (3d Cir.), cert. denied 399 U.S. 911 
(1970) ; Twin Cities Chippewa Tribal Council v. Minne- 
sota Chippewa Tribe, 370 F.2d 529, 532 (8th Cir. 1967) ; 
Chournos v. United States, 335 F.2d 918, 919 (10th Cir. 
1964) ; Local 542, International Union of Operating En- 
gineers v. N.L.R.B., 328 F.2d 850, 854 (3d Cir.), cert. 
denied 379 U.S. 826 (1964) ; Ove Gustavsson Contract- 
ing Co. v. Floete, 278 F.2d 912, 914 (2d Cir.), cert. 
denied 364 U.S. 894 (1960). 

That is the rule repeatedly followed in this Circuit, and 
for an excellent reason. Section 10(b) of the Administra- 
tive Procedure Act—now 5 U.S.C. § 703—allows suit 
in “any court of competent jurisdiction” and thus, as the 
Court of Appeals very early said, “can therefore hardly 
be argued to extend the jurisdiction of any court to cases 
not otherwise within its competence.” Almour v. Pace, 
193 F.2d 699, 701 n. 5 (D.C. Cir. 1951). Again in 
Kansas City Power & Light Co. v. McKay, 225 F.2d 
924, 932-933 (D.C. Cir.), cert. denied 350 U.S. 884 
(1955), the Court of Appeals said: 

Section 10(b) of the Administrative Procedure Act does not 
help appellants. The reference in that section to “any court of 
competent jurisdiction” does not of itself establish the juris- 


diction of the Federal courts over an action not otherwise 
cognizable by them. 


To the same effect, see Pan American World Airways, 
Inc. v. C.A.B., 392 F.2d 483, 494 (D.C. Cir. 1968).* 


* There is no Supreme Court decision to the contrary. Although 
Justice Brennan, in his concurring opinion in Rusk v. Cort, 369 U.S. 
367, 380 (1962), makes a passing reference to the Declaratory 
Judgment Act and the Administrative Procedure Act as “general 
grants of jurisdiction,” he must have intended some other nuance 
of the term “jurisdiction,” since it is well established that the 
Declaratory Judgment Act is not a grant of jurisdiction. Zimmer- 
man v. United States, 422 F.2d 326, 331 n. 7 (3d Cir.), cert. denied 
399 U.S. 911 (1970). 
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Thus the Administrative Procedure Act serves the plain- 
tiffs no better than do §§ 1331, 1345, or 1361 of the 
Judicial Code. The simple fact is that Congress has never 
empowered the district courts to hear a suit of the kind 
plaintiffs are bringing. 


Vv. THIS COURT LACKS IN PERSONAM JURISDICTION 


Plaintiffs allege in paragraph 5 of the Complaint that 
Richard M. Nixon is sued in both his official and indi- 
vidual capacity, but it is clear from the remaining allega- 
tions in the Complaint that the acts complained of—the 
refusal to comply with the subpoenas—were acts per- 
formed in his official capacity as President of the United 
States. 

A suggestion that a President of the United States may 
be sued, either officially or individually, to remedy offi- 
cial discretionary acts raises, of course, a fundamental 
question of separation of powers. Much has been said 
about separation of powers in the “political question” 
discussion in Part III of the brief and will not be repeated 
here. It is sufficient to touch briefly on the question to 
show that courts have viewed the separation of powers 
as a barrier to jurisdiction over the person of the 
President. 

The recent case of National Association of Internal 
Revenue Employees v. Nixon, 349 F.Supp. 18 (D.D.C. 
1972), appeal docketed No. 72-1929, D.C. Cir., is the 
most recent example of a case where a court dismissed an 
action against the President on the basis of separation of 
powers. The court stated: 

The fundamental doctrine of separation-of-powers dictates 
this result, and it has been settled since the case of State of 
Mississippi v. Johnson, 4 Wall. (71 U.S.) 475 (1866). In that 


case the Supreme Court commented on the impropriety of 
judicial interference with executive functions as follows: 


The impropriety of such interference will be clearly seen 
upon considerations of its possible consequences. 


Suppose the bill filed and the injunction prayed for allowed. 
If the President refuse obedience, it is needless to observe 


that the court is without power to enforce its process. 71 
USS. at 501. 


349 F.Supp. at 21-22. 


The court also relied on Trimble v. Johnston, 173 


F.Supp. 651 (D.D.C. 1959), where Judge Holtzoff 
noted: 


It is no part of the judicial function to supervise or control 
the business of the executive or legislative departments of the 
Government. Otherwise the judiciary, instead of being one of 
the three co-ordinate branches, would be supreme over the 
other two. We would then have a government by the courts, 
instead of by the Congress and the President. Manifestly the 
Founding Fathers did not contemplate such a result. 


173 F.Supp. at 653. See also Reese v. Nixon, 347 F.Supp. 
314, 316 (C.D. Cal. 1972): San Francisco Redevelop- 
ment Agency v. Nixon, 329 F.Supp. 672 (N.D. Cal. 
1971). 

Two courts have entertained the thought that a suit 
may be brought against the President. See Meyers v. 


Nixon, 339 F.Supp. 1388, 1399 (S.D.N.Y. 1972); Atlee 
v. Nixon, 336 F.Supp. 790, 791 (E.D.Pa. 1972). In both 
cases, the courts found other grounds for decision, and 
despite their dicta, which is not persuasive, they are not 
authority for plaintiffs in this case. 

The suit is against the President of the United States, 
not against some lower government officer. As former 
President—and later Chief Justice—Taft wrote: 

The Supreme Court seems to make a broad distinction be- 
tween issuing process against the President and against his 
subordinates under laws requiring the specific performance of 
a definite act. I cannot think that the Court would ever issue 
a mandamus to compel the President to perform even an act 
purely ministerial, though it has often issued such a writ 
against one of his subordinates. The Supreme Court has a 
number of times intimated that the President’s office is of such 


a high character, that officially he is beyond the compulsory 
process of the Court. 


Taft, Our Chief Magistrate and His Powers 132 (1916). 


VI. PLAINTIFFS HAVE EXCEEDED THEIR LEGISLATIVE 
AUTHORITY UNDER BOTH THE CONSTITUTION AND 
THEIR ENABLING RESOLUTION 


The nature of the assault upon the Presidency by the 
Senate Select Committee and the gravity of the Consti- 
tutional confrontation that it has provoked require this 
Court to examine carefully the authority of the Commit- 
tee. That authority must be closely measured against 
both the Constitutional limitations of the legislative 
branch and limitations found in the delegation of author- 
ity to the Committee by the Senate. 


A. Constitutional Limits 


The power of the Congress to conduct investigations 
is inherent in the legislative process and is broad. Congress 
cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legis- 
lation is intended to affect or change. Therefore the 
power of inquiry is a necessary and appropriate attribute 
of the power to legislate. McGrain v. Daugherty, 273 
U.S. 135, 175 (1927). However, this power of inquiry 
is not unlimited. Watkins v. United States, 354 US. 
178, 187 (1956); United States v. Rumely, 345 US. 
41, 58 (1953) (Douglas, J., concurring); Marshall v. 
Gordon, 243 U.S. 521 (1917); Kilbourn v. Thompson, 
103 U.S. 168 (1880). 

The Senate Select Committee has asserted a broad 
mandate to “get to the bottom of widespread but incom- 
pletely substantiated suspicions of wrongdoing at the 
highest executive levels.” (Memo. 15). In this action 
the movants have subpoenaed tape recordings and other 
materials in an effort to resolve the conflicting testimony 
adduced at the Senate hearings and thus determine “the 
precise extent of malfeasance in the executive branch.” 
(Memo. 16). This inquiry is not germane to the Com- 
mittee’s legislative purpose, and indeed constitutes a 
usurpation of those duties exclusively vested in the execu- 
tive and the judiciary. 
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The Senate Select Committee was established to investi- 
gate and study the extent to which illegal, improper, or 
unethical activities existed in the Presidential election 
of 1972 and related events, and to “determine whether in 
its judgment any occurrences * * * revealed * * * in- 
dicate the necessity or desirability of the enactment of new 
congressional legislation to safeguard the electoral process 
by which the President of the United States is chosen.” 
S. Res. 60, 93rd Congress, ist Sess. (1973). Accordingly, 
the Committee’s mandate was to identify illegal, im- 
proper, or unethical activities and recommend corrective 
legislation, not to resolve the conflicts in the evidence and 
adjudicate questions of guilt or innocence. Such an in- 
quiry is not germane to the Committee’s legislative pur- 
pose, and is outside its charge. Clearly the movants can 
honor their legislative mandate without access to the 
tapes.® 

Most significantly the Senate Select Committee has 
conducted, and in this action is endeavoring to continue 
to conduct, a criminal investigation and trial. The Com- 
mittee is seeking to ferret out all the facts, resolve all the 
conflicts in the evidence, and determine the guilt or inno- 
cence of all the alleged participants. The Committee has 
apparently conceived its primary mission as one of de- 
termining culpability on the part of the President. “What 
did the President know and when did he know it.” See, 
e.g., S. Tr. 2096, 3999. This theme runs throughout the 
Committee’s hearing and legal papers. Thus it has been 
stated : 

Unfortunately, the involvement or noninvolvement of the Presi- 
dent himself in that congeries of criminal activities falling 
under the general rubric of “Watergate” is very much an inte- 
gral part of the present investigation. That fact is perhaps best 
epitomized by the persistent inquiry of Senator Baker—‘‘What 
did the President know and when did he know it?” John Wes- 
ley Dean, III, in his sworn testimony before the Select Com- 
mittee, has accused the President of complicity in serious crimes. 
If Dean be believed the President may be guilty of several 
crimes, including obstruction of a criminal investigation * * * 
misprision of a felony * * * conspiracy to commit an offense 
or to defraud the United States * * * and unlawfully influenc- 
ing a witness * * *. And Dean’s charges are consistent with 


other evidence in the record that bears on the question of 
presidential involvement (there is, of course, also evidence in 


* It should be noted that at least one member of the Committee, 
although joining in the present action, has acknowledged that pro- 
duction of the tapes is not essential to the legislative functions 
of the Committee. The Washington Post of September 10, 1973, 
p- A2, reported the following statement of Senator Daniel K. 
Inouye: 


“T think we can proceed and file an adequate report without 
the tapes,” said Inouye, a member of the Senate Watergate 
Committee. 

“As far as I am concerned personally,” he said on NBC’s 
“Meet the Press” program, this is where the difference between 
a legislative proceeding and a judicial proceeding comes in. If 
this were a criminal matter, I would say that the tapes are 
absolutely necessary.” 

He was asked, “You personally don’t care then who is telling 
the truth?” 

“It is not our business to decide the guilt or innocence of any 
part,” Inouye responded. 


the record that would exonerate the defendant President of such 
charges). In such circumstances, the Committee would be der- 
elict if it did not proceed to further examination of the Presi- 
dent’s complicity or lack thereof, no matter how distasteful that 
task may be. (Memo. 3). 


[T]he Committee’s request, unlike that of the Special Prosecu- 
tor, focuses on the President’s own possible criminality. (Supp. 
Memo. 2). 


For example, with the Dean-Presidential tapes in hand, it would 
be much easier to determine the extent of Presidential involve- 
ment in the Watergate affair. (Affidavit of Senator Sam J. 
Ervin, Jr., p. 3). 
However, Congress is not a law enforcement or trial 
agency. These are functions of the Executive and Judicial 
departments of the government. No inquiry is an end in 
itself ; it must be related to, and in furtherance of, a legiti- 
mate task of the Congress. The investigation conducted by 
the Committee is in excess of the power conferred on Con- 
gress by the Constitution and the movants have no law- 
ful authority to subpoena the tapes. 

In a similar situation the Supreme Court in Kilbourn 
v. Thompson, 103 U.S. 168 (1880), determined that the 
House of Representatives had exceeded its authority in 
directing one of its committees to investigate the circum- 
stances surrounding the bankruptcy of Jay Cooke and 
Company, in which the United States had deposited 
funds. The committee became particularly interested in a 
private real estate pool that was a part of the financial 
structure and jailed Kilbourn for refusing to answer cer- 
tain questions about the pool and to produce certain books 
and papers. The Court found that the subject matter of 
the inquiry was “‘in its nature clearly judicial,” 103 U.S. at 
192, not legislative, and the House was exceeding the limit 
of its own constitutional authority.*® Accordingly the com- 
mittee had no lawful authority to require Kilbourn to 
testify as a witness or produce papers. 

It is unquestionably the duty of all citizens to cooperate 
with Congress in its efforts to obtain the facts needed for 
intelligent legislative action and all citizens unremitting 
obligation to respond to subpoenas. However, this duty 
adheres only with respect to matters within the province of 
proper investigation. Watkins v. United States, 354 US. 
178, 187-188 (1956). Here the Committee is acting in 


* The Court in Kilbourn v. Thompson, 103 U.S. 168 (1880) ob- 
served that: 


It is believed to be one of the chief merits of the American 
system of written constitutional law, that all the powers intrusted 
to government, whether State or national, are divided into the 
three grand departments, the executive, the legislative, and 
the judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of 
public servants, and that the perfection of the system requires 
that the lines which separate and divide these departments 
shall be broadly and clearly defined. It is also essential to the 
successful working of this system that the persons intrusted with 
power in any one of these branches shall not be permitted to 
encroach upon the powers confided to the others, but that each 
shall by the law of its creation be limited to the exercise of the 
powers appropriate to its own department and no other. 
103 U.S. at 190-191. 
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excess of the power conferred on Congress by the Con- 
stitution. 

The fundamental holding of Kilbourn was not im- 
paired by the subsequent cases of McGrain v. Daugherty, 
273 U.S. 135 (1927), and Sinclair v. United States, 279 
U.S. 263 (1929), so heavily relied upon by the Commit- 
tee. In both cases the Supreme Court expressly acknowl- 
edged the requirements that Congressional inquiries be 
related to a proper legislative purpose. In McGrain, the 
Supreme Court found that an inquiry into the conduct of 
the office of Attorney General reflected legitimate legisla- 
tive concerns and upheld a subpoena of the brother of 
the former Attorney General. Pointing out that the office 
of Attorney General was “subject to regulation by Con- 
gressional legislation,” and that the “only legitimate object 
the Senate could have in ordering the investigation was 
to aid it in legislating,” the Court concluded that in view 
of the subject matter, it would presume that legislation was 
the real object of the investigation. 273 U.S. at 178. 
Similarly, in Sinclair, the Court found that an inquiry 
into oil leases was properly related to Congressional au- 
thority over public lands and rejected, on the basis of 
the record, the factual argument that the investigation 
was not in aid of legislation. 

The Supreme Court has quite understandably and 
wisely sought to avoid the Constitutional trauma inherent 
in a holding that Congress had exceeded its authority. 
But Kilbourn, and the concept that a legislative pur- 
pose is an indispensable prerequisite for a valid inquiry, 
are the framework in which the Court has found other 
grounds for declining to enforce Congressional subpoenas. 
Subsequent cases have indicated that the “presumption” 
indulged by the Court in McGrain may be overcome if 
the connection with a proper legislative purpose becomes 
too tenuous. And the Supreme Court has shown particular 
concern where Congressional inquiries have threatened 
to encroach upon other important Constitutional rights. 
See Watkins v. United States, 354 U.S. 178 (1956); 
United States v. Rumely, 345 U.S. 41 (1953). 

In United States v. Rumely, 345 U.S. 41 (1953), 
where it was argued that the inquiry trespassed upon the 
First Amendment, the Court said: 


Whenever constitutional limits upon the investigative power of 
Congress have to be drawn by this Court, it ought only to be 
done after Congress has demonstrated its full awareness of 
what is at stake by unequivocally authorizing an inquiry of 
dubious limits. 


345 U.S. at 46. The Court went on to hold that ques- 
tions put to the defendant exceeded the bounds of the 
resolution by the House of Representatives creating the 
Committee—notwithstanding the subsequent ratification 
of the Committee’s action by the House. 

In Watkins v. United States, 354 U.S. 178 (1957), 
the Supreme Court affirmed that: 


No inquiry is an end in itself; it must be related to, and in 
furtherance of, a legitimate task of the Congress. Investiga- 


tions conducted solely for the personal aggrandizement of the 
investigators or to “punish” those investigated are indefensible. 


354 U.S. at 187. The Court cited Kilbourn for the propo- 
sition that an investigation unrelated to legislative pur- 
pose would be “beyond the powers conferred upon the 
Congress in the Constitution” and Rumely for the propo- 
sition that “the mere semblance of legislative purpose 
would not justify an inquiry in the face of the Bill of 
Rights.” 354 U.S. at 198. The Court held that the House 
Resolution in question was so broad that the defendant 
could not fairly determine whether the questions put to 
him were pertinent to the Committee’s inquiry. 


In this case, as in Rumely and Watkins, there is a 
collision between the Congressional pursuit of informa- 
tion and an important Constitutional right. In Rumely 
and Watkins the Supreme Court was concerned with the 
impact of Congressional investigations upon First 
Amendment freedoms. Here the investigation directly 
challenges the Presidency. The importance of confiden- 
tiality to the Office of the President, and the implications 
of seeking to impose judicial control upon the conduct of 
that office, are treated elsewhere in this brief. Certainly 
the preservation of the ability of Presidents to function 
is no less crucial to our Constitutional system than the 
vindication of First Amendment rights. 

Watkins is important too for the flat and famous state- 
ment in which the Court said: “We have no doubt that 
there is no congressional power to expose for the sake of 
exposure.” 345 U.S. at 200." Of course the Senate is 
authorized to investigate campaign practices to see if 
legislation is needed in that area. But every time a mem- 
ber of the Committee speaks of the importance of “who 
said what to whom” or “what the President knew and 
when,” and everytime the Committee’s briefwriters harp, 
as they do so repeatedly, on “the President’s own possible 
criminality’ (Supp. Memo. 2), they make it manifest 
that what they are interested in here is “to expose for 
the sake of exposure.” 


B. The Enabling Resolution 


Quite aside from the fact that the Senate Committee 
has exceeded its legislative authority, it has also exceeded 
the bounds of Senate Resolution 60. There is no language 
in Senate Resolution 60 that can fairly be read as author- 
izing the issuance of a subpoena to the President. 

The Select Committee contends that the President was 
encompassed within the authorization to subpoena an 
“officer” of the executive branch. (Supp. Memo. 10). 
However, since no committee of Congress has ever sub- 


“In Watkins the Court also pointed with envy to England, 
where investigations of this kind are entrusted to royal commis- 
sions, removed from the turbulent forces of politics and partisan 
considerations. “Seldom, if ever, have these commissions been 
given the authority to compel the testimony of witnesses or the 
production of documents.” Nevertheless, they have, as the Court 
noted, enjoyed “success in fulfilling their fact-finding missions 
without resort to coercive tactics * * *.” 354 U.S. at 191-192. 
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poenaed a President, could any member of the Senate 
suppose that a grant of general subpoena power was in- 
tended to authorize this wholly unprecedented action? As 
Professor Charles L. Black stated : 
Perhaps a lexicographically programmed computer might 
print out the judgment that the President is an “officer” or 
“employee” of the executive branch. But that is not the way 
we construe statutes. Is it not perfectly plain that such lan- 


guage is entirely inapt, as a matter of usage, to designate the 
President of the United States. 


Cong. Rec. E5321 (daily ed. Aug. 1, 1973). 


There are three points here that merit attention, and 
that converge to indicate that Senate Resolution 60 can- 
not be read as authorizing a subpoena to the President 
of the United States. 

First, it is well established in the context of legislative 
investigations that the authority of the investigating com- 
mittee is to be construed in a way that will avoid Consti- 
tutional questions if this is possible. United States v. 
Rumely, 345 U.S. 41 (1953). 

Second, when Constitutional rights are at stake, the 
legislative body that authorized the inquiry must make 
it unmistakably clear that it wants the particular infor- 
mation that is being sought. Watkins v. United States, 
354 U.S. 178 (1957), is again much in point: 

Protected freedoms should not be placed in danger in the 
absence of a clear determination by the House or the Senate 


that a particular inquiry is justified by a specific legislative 
need. 

+ * * * * 
The reason no court can make this critical judgment is that 
the House of Representatives itself has never made it. Only the 
legislative assembly initiating an investigation can assay the 
relative necessity of specific disclosures. 


354 U.S. at 205, 206. 


That was the point also of Chief Justice Warren’s 
opinion in the companion case of Sweezy v. New Hamp- 
shire, 354 U.S. 234 (1957). The New Hampshire Legis- 
lature had set up the Attorney General as a one-man 
committee of the legislature to investigate subversion, 
under a very broad and vague resolution. 

The Attorney General has been given such a sweeping and 
uncertain mandate that it is his decision which picks out the 
subjects that will be pursued, what witnesses will be summoned 
and what questions will be asked. In this circumstance, it can- 
not be stated authoritatively that the legislature asked the 


Attorney General to gather the kind of facts comprised in the 
subjects upon which petitioner was interrogated. 


354 USS. at 253. 


Finally, there is a settled and sensible rule in construing 
general language, which was articulated by the Court in 
United States v. United Mine Workers of America, 330 
U.S. 258 (1947).° The Court there held that the gen- 


* For other applications of the proposition so well stated in the 
Mine Workers case, see: F.P.C. v. Tuscarora Indian Nation, 362 
US. 99, 120 (1960) ; Leiter Minerals v. United States, 352 U.S. 220. 
224-226 (1957) ; United States v. Wittek, 337 U.S. 346, 358-359 
(1949) ; United States v. Wyoming, 331 U.S. 440, 449 (1947); 
United States v. Stevenson, 215 U.S. 190 (1909) ; United States v. 


eral language of the Norris-LaGuardia Act did not apply 
when an injunction was sought by the United States, since 
the statute did not in terms apply to suits by the United 


States. Chief Justice Vinson said for the Court, at 272- 
273: 


There is an old and well-known rule that statutes which in 
general terms divest pre-existing rights or privileges will not 
be applied to the sovereign without express words to that effect. 
It has been stated, in cases in which there were extraneous 
and affirmative reasons for believing that the sovereign should 
also be deemed subject to a restrictive statute, that this rule 
was a rule of construction only. Though that may be true, the 
rule has been invoked successfully in cases so closely similar 
to the present one, and the statement of the rule in those cases 
has been so explicit, that we are inclined to give it much weight 


here. 
(footnotes omitted). 

We are not suggesting that the President is a sovereign, 
but his unique position in our Constitutional system is 
such that a similar principle surely should apply, and a 
Senate resolution should not be construed to deprive the 
President of a privilege he has always had without explicit 
language to that effect in the resolution.” 

Given the long history in which neither House of Con- 
gress has ever subpoenaed a President of the United 
States, it is beyond belief that any member of the Senate, 
when voting to authorize the Select Committee to direct 
subpoenas to an “officer,” had any thought that he was 
voting to empower the Committee to take the unprece- 
dented and unauthorized action that has led to the present 
litigation. 

This point is merely further emphasized by the failure 
of the Committee to follow the procedure provided by 
Resolution 60 in the event of noncompliance with a sub- 
poena. In such a case, § 3(a) (6) of the Resolution spe- 
cifically authorizes the Committee to make appropriate .. 
recommendations to the full Senate. The Committee at- 
tempts to characterize that section as merely providing a 
“wholly discretionary option” to the Committee. (Supp. 
Memo. 12). Once again, the comments of Professor 
Black are instructive as to the significance of § 3(a) (6): 

Does not this language (at the very least when applied to such 


an utterly unique and politically charged question as a “will- 
ful failure or refusal” of the President himself) designate the 


American Bell Telephone Co., 159 U.S. 548, 553-555 (1895); 
Lewis v. United States, 92 U.S. 618, 622 (1875); United States v. 
Herron, 20 Wall. (87 U.S.) 251, 263 (1873) ; Dollar Savings Bank 
v. United States, 19 Wall. (86 U.S.) 227, 238-239 (1873). 

%In Dollar Savings Bank v. United States, 19 Wall (86 U.S.) 
227, 239 (1873) the Supreme Court stated: 


It is a familiar principle that the King is not bound by any 
act of Parliament unless he be named therein by special and 
particular words. The most general words that can be de- 
vised * * * affect not him in the least, if they may tend to 
restrain or diminish any of his rights and interests * * * 
The rule thus settled respecting the British Crown is equally 
applicable to this government * * * It may be considered as 
settled that so much of the royal prerogatives as belonged to 
the King in his capacity of parens patriae, or universal trustee, 
enters as much into our political state as it does * * * into 
the principles of the British Constitution. 
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exclusive procedure to be followed by the Committee? Is it 
not reasonable to infer from it a direction by the Senate that 
the matter of possible contempt be brought back to the whole 
Senate, for resolution upon action? Is the expressed power 
to “make recommendations” not an implied exclusion of inde- 
pendent action by the Committee? 


Cong. Rec. E5321 (daily ed. Aug. 1, 1973) (emphasis 
in original). 

Heretofore no committee of Congress has asked the 
courts to enforce a subpoena for it. Section 3(a)(6) of 
S. Res. 60 indicates that the Senate contemplated that 
usual procedures would be followed, and that the Senate 
itself would be advised, if there were a question of non- 
compliance with a subpoena, rather than that the Com- 
mittee would go off on a frolic and detour of its own. 
Here, as in Reed v. County Commissioners, 277 U.S. 376 
(1928) : 

In the absence of some definite indication of that purpose, 


the Senate may not reasonably be held to have intended to 
depart from its established usage. 


Authority to exert the powers of the Senate to compel pro- 
duction of evidence differs widely from authority to invoke 
judicial power for that purpose. 


277 US. at 389. 


The Committee lacks authority to bring this suit, both 
because it is an attempt to expose for the sake of exposure, 
and thus beyond the legitimate legislative functions of 
the Committee, and because the Senate has not author- 
ized the Committee to subpoena or to sue a President. 


Vil. THE PRESIDENT HAS THE POWER TO WITHHOLD 
INFORMATION FROM CONGRESS THE DISCLOSURE OF 
WHICH HE DETERMINES TO BE CONTRARY TO THE 
PUBLIC INTEREST 


Plaintiffs have asked this Court to enforce subpoenas 
purportedly issued to obtain information they claim is 
relevant to their investigation. The President has refused 
on the ground that he has determined disclosure would 
be contrary to the public interest. His stated reason is 
the importance of maintaining confidential communica- 
tions between the President and his closest advisers. This 
Court has recognized the importance of this confiden- 
tiality in its opinion in Misc. No. 47—73. Opinion at 5 & 
n. 8. We reassert the importance of that principle here,"* 
but before dealing with it in detail it is necessary to dis- 
cuss the basis for plaintiffs’ claim for the right to infor- 


* As his Ninth Defense to plaintiffs’ Complaint, the President 
asserted that the subpoena attached as Exhibit D to plaintiffs’ 
Complaint was so unreasonably broad and oppressive as to make 
compliance impossible. This should be obvious from the face of 
the subpoena itself. It specifies no time period and demands a 
wide variety of records relating to 25 persons on a number of 
different subjects. Compliance would require a complete review 
of virtually all records in the White House. If the Court dismisses 
this matter for want of jurisdiction or sustains the President’s 
claim of privilege, there will be no need to pursue this issue. 
However, if it would be helpful to the Court in reaching its deci- 
sion appropriate affidavits will be filed to sustain the President’s 
position on this issue. 


mation and the basis for the President’s refusal to furnish 
it. 


A. Basis for Executive Privilege 


Plaintiffs refer in their “Historical Appendix” to a 
series of instances where Presidents and their aides have 
cooperated with Congressional requests for information. 
Their analysis includes instances where either testimony 
or documents were furnished to Congress by the Executive 
on a voluntary basis. We do not doubt the accuracy of 
the analysis, but wish only to point out that it is confined 
to voluntary disclosures. Plaintiffs have not cited any 
authority, either historical or legal, for the proposition 
that a President can be compelled to furnish information 
to the Congress. There is good reason for this. There is no 
such authority.*® 

There are, however, many instances where Presidents 
have refused to furnish information to Congress and, in 
each case, the refusal has been accepted. 

The frequently exercised, long-standing freedom of 
the executive to refuse demands by Congress for the pro- 
duction of documents does not require extended dis- 
cussion.** Under the Continental Congress, the relation- 
ship between legislature and executive had been modeled 
on the British system. The executive departments were, 
in effect, answerable to the legislature, and could be 
called on for an accounting. A resolution of the Conti- 
nental Congress creating the Department of Foreign 
Affairs, whose head was appointed by and held office 
at the pleasure of Congress, provided: 

That the books, records and other papers of the United States, 
that relate to this department, be committed to his custody, to 
which, and all other papers of his office, any member of 
Congress shall have access: provided that no copy shall be 
taken of matters of a secret nature without the special leave 
of Congress. 

This was completely changed by the Constitution in 
establishing the three independent branches. See Wolkin- 
son, Demands of Congressional Committees for Execu- 
tive Papers, 10 Fed. Bar J. 319, 328-330 (1949). 

Since then there has arisen an often asserted, much 
discussed, and well recognized privilege of the President 
to deny Congress access to documents whenever either 


* The only legal authorities upon which plantiffs rely are de- 
mands for information in connection with legal proceedings. There 
the considerations are quite different, as this Court has recognized 
in its opinion in Misc. No. 47-73. Opinion at 6 n. 11. See also the 
quotation from Professor Corwin set out at p. 3 [W.C.P.D. p. 1175] 
above. 

* The Senate Committee suggests that the President has some- 
how waived the privilege he now invokes by virtue of allowing 
his aides to testify and by permitting H. R. Haldeman to review 
several of the tapes. (Memo. 28~33). Such a suggestion hardly 
merits comment beyond the observation that United States v. 
Reynolds, 345 U.S. 1, 11 (1953) specifically holds to the con- 
trary. The Committee’s feeble attempt to distinguish that case 
(Motion for Summary Judgement at 31-32) is unpersuasive. As 
Alexander Bickel has decisively observed, “Far from being waived, 
the privilege, it seems to me, is as much exercised when information 
is released as when it is withheld.” Bickel, Wretched Tapes (cont.), 
N.Y. Times, August 15, 1973, p. 33. 
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the President or the head of a department has deemed 
it in the public interest to do so. From the administration 
of Washington to the present, Presidents have repeatedly 
asserted the privilege, and, when forced to a showdown, 
Congress has always yielded and ceased to press its de- 
mands.”” A recent instance was the refusal of President 
Truman to turn over to the House Committee on Un- 
American Activities files relating to the federal employee 
loyalty program. Directive of March 13, 1948, 13 Fed. 
Reg. 1359 (1948). 


* The following is a partial list of examples of successful assertions 
of the privilege, comprising partly assertions by the President and 
partly assertions by department heads: 





President Date Type of information refused 





Washington Instructions to U.S. Minister 
concerning Jay Treaty. 

Confidential information and 
letters relating to Burr’s con- 
spiracy. 

Documents relating to conduct 
of naval officers. 

Copy of paper read by President 
to heads of Departments re- 
lating to removal of bank de- 
posits. 

Copies of charges against re- 
moved public official. 

List of all appointments made 
without Senate’s consent be- 
tween 1829 and 1836, and 
those receiving salaries with- 
out holding office. 

Names of members of 26th and 
27th Congress who have ap- 
plied for office. 

Colonel Hitchcock’s report to 
the War Department dealing 
with alleged frauds practiced 
on Indians, and his views of 
personal characters of Indian 
delegates. 

Evidence of payments made 
through State Department on 
President’s_ certificates, by 
prior administration. 

Official information concerning 
proposition made by King of 
Sandwich Islands to transfer 
Islands to U.S. 

Message to Protest to House 
against Resolution to investi- 
gate attempts by Executive to 
influence legislation. 

Dispatches of Major Anderson 
to the War Department con- 
cerning defense of Fort Sum- 
ter. 

Information concerning execu- 
tive acts performed away from 
Capitol. 

Secretary of Treasury refused to 
answer questions and to pro- 
duce papers concerning rea- 
sons for nomination of Theo- 
dore Roosevelt as Collector of 
Port of New York. 


Jefferson 


Monroe 


Jackson 


Fillmore 


Buchanan 


Lincoln 


Reference to the unbroken record of successful asser- 
tions of privilege in practice is particularly significant in 
this area of separation of powers. In the construction of 
any clause of the Constitution uninterrupted usage con- 
tinuing from the early days of the Constitution would be 
significant. 

Both officers, lawmakers and citizens naturally adjust them- 
selves to any long-continued action of the Executive Depart- 
ment—on the presumption that unauthorized acts would not 
have been allowed to be so often repeated as to crystallize 
into a regular practice. That presumption is not reasoning in a 


circle but the basis of a wise and quieting rule that in deter- 
mining the meaning of a statute or the existence of a power, 





President Date Type of information refused 





Cleveland Documents relating to suspen- 
sion and removal of 650 Fed- 
eral officials. 

Theodore 
Roosevelt Attorney General’s reasons for 
failure to prosecute U.S. Steel 
Corporation. 

Documents of Bureau of Cor- 
porations, Department of 
Commerce. 

List of companies in which Sec- 
retary of Treasury Mellon 
was interested. 

Telegrams and letters leading up 
to London Naval Treaty. 

Testimony and documents con- 
cerning investigation made in 
Treasury Department. 


Coolidge 


Hoover 


Franklin D. 
Roosevelt Federal Bureau of Investigation 
reports. 

Director, Bureau of Budget, re- 
fused to testify and to produce 
files. 

Chairman, Federal Communica- 
tions Comm., and Board of 
War Communications refused 
records. 

General Counsel, Federal Com- 
munications Commission, re- 
fused to produce records. 

Secretaries of War and Navy 
refused to furnish documents, 
and permission for Army and 
Naval officers to testify. 

J. Edgar Hoover refused to give 
testimony and to produce 
President’s directive. 

Issued directions to heads of 
executive departments to per- 
mit officers and employees to 
give information to Pearl Har- 
bor Committee, but the Pres- 
ident’s directive did not in- 
clude any files or written 
material. 

1947 Civil Service Commission rec- 
ords concerning applicants for 
positions. 


Truman 


See Wolkinson, Demands of Congressional Committees for Ex- 
ecutive Papers, 10 Fed. Bar J. 103, 147 (1949). 

More recent examples are described in Kramer & Marcuse, 
Executive Privilege—A Study of the Period 1953-1960, 29 Geo. 
Wash. L. Rev. 623 (part 1) and 827 (part 2) (1961). See also 
Younger, Congressional Investigations: A Study in the Separation 
of Powers, 20 Univ. Pitt. L. Rev. 755 (1959). 
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weight shall be given to the usage itself—even when the 
validity of the practice is the subject of investigation. 


United States v. Midwest Oil Co., 236 U.S. 459, 472- 
473 (1915); United States v. MacDaniel, 7 Pet. (7 U.S.) 
1, 13-14 (1833). Here, moreover, because the doctrine 
of separation of powers is not contained in express lan- 
guage in the Constitution, Ex parte Grossman, 267 U.S. 
87, 119 (1925), and because the functioning of our Gov- 
ernment depends so largely upon limits on the powers of 
each branch derived from practical adjustments based 
on a fair regard by each for the necessities of the others, 
we think that the historic usage is especially meaningful. 
“Even constitutional power, when the text is doubtful, 
may be established by usage.” Inland Waterways Corp v. 
Young, 309 U.S. 517, 525 (1940). 
These successful executive assertions of privilege 
against Congress have frequently been acknowledged by 
Congress itself. See, e.g., H.Rep. No. 1595, 80th Cong., 
2d Sess., (1948), at 2-3, 7. Even in the heat of contest 
members of Congress have recognized the wisdom of 
acceding to the Constitutional principles here asserted. 
During the administration of President Hayes, for 
example, the House Judiciary Committee, under the 
chairmanship of Benjamin F. Butler, pointed out that 
all resolutions directed to the President relating to the 
production of records properly would contain the clause 
“if in his judgment not inconsistent with the public 
interest.” H. Rep. No. 141, 45th Cong., 3rd Sess., (1879), 
at 3. And the Committee continued, id. at 3 and 4: 
* * * whenever the President has returned (as sometimes 
he has) that, in his judgment, it was not consistent with the 
public interest to give the House such information, no further 
proceedings have ever been taken to compel the production 
of such information. Indeed, upon principle, it would seem that 
this must be so. The Executive is as independent of either 
house of Congress as either house of Congress is independent 
of him, and they cannot call for the records of his action or 
the action of his officers against his consent, any more than 
he can call for any of the journals and records of the House 
or Senate. 

The decision as to whether there should be compliance 


with a particular request was the Executive’s, the com- 
mittee stated: 


Somebody must judge upon this point. It clearly cannot be the 
House or its committee, because they cannot know the im- 
portance of having the doings of the executive department 
kept secret. The head of the executive department, therefore, 
must be the judge in such case and decide it upon his own 
responsibility to the people, and to the House, upon a case of 
impeachment brought against him for so doing, if his acts 
are causeless, malicious, willfully wrong, or to the detriment 
of the public interests. 


There are many other instances of Congressional rec- 
ognition of the executive privilege, vis-a-vis Congress, 
including one which gave rise to a great Congressional de- 
bate, occupying the Senate for almost two weeks, during 
President Cleveland’s first administration. 17 Cong. Rec. 
2211-2814 (1886). See Sen. Misc. Doc., Vol. 7, 52d 
Cong., 2d Sess. (1886), at 235-243; 8 Richardson, Mes- 
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sages and Papers of the Presidents 375-383 (1886); 17 
Cong. Rec. 4095 (1886). In the course of this debate 
many past examples of executive refusals to produce 
papers demanded by Congress were discussed. See, e.g., 
17 Cong. Rec. 2622-2623 (1886) .** 


Particularly illuminating is Congress’s reaction to the 
President’s Directive of March 13, 1948, Fed. Reg. 1359 
(1948), relating to the loyalty program. At that time, a 
joint resolution was introduced, H.J. Res. 342, 80th 
Cong., 2d Sess. (1948) purporting to direct all execu- 
tive departments and agencies to make available to Con- 
gressional committees any information deemed necessary 
to the committees for the performance of their work. 

The resolution was opposed on the ground that it was 
unconstitutional. A strong minority report was filed in 
the House, which stated in part: 


The majority report recognizes that this issue between the 
executive and the legislative branch is not a new one, but has 
been raised periodically over the entire history of our Gov- 
ernment and without regard to the political affiliations of 
the respective Presidents or the political complexions of the 
Congresses whose authority in this regard the Presidents chal- 
lenged. There can be no disputing this fact. There have been 
made from time to time over the period of our country’s history 
requests and demands upon the executive branch of our Gov- 
ernment by the Congress or its committees seeking information, 
to reveal which, in the opinion of the executive branch, would 
have been inconsistent with its duties in this regard. On such 
occasions the executive branch, as a matter of history, as a 
matter of tradition, and as a matter of constitutional preroga- 
tive, has declined to comply with such requests or demands. 
Over the years, President after President has asserted his pre- 
rogative in this respect. By now it is well established that under 
our tripartite form of government neither the legislative nor 
the judicial branches may question the Executive with respect 
to matters within his province and as to which he, the Execu- 
tive, determines that response to the questions would be con- 
trary to the public interest. 


H. Rep. No. 1595, 80th Cong., 2d Sess. (1948), at 7. The 
resolution was ultimately passed by the House but died in 


the Senate Committee on Expenditures in the Executive 
Departments. 


A more recent instance was the Congressional reaction 
to President Kennedy’s refusal to disclose the names of 
Defense Department speech reviewers. Committee on 
Armed Services, U.S. Senate, Military Cold War Escala- 
tion and Speech Review Policies, 87th Cong., 2d Sess. 
(1962), at 338, 369-370, 508-509, 725, 730-731. The 


Senate Subcommittee, speaking through Senator Stennis, 
conceded : 


We now come face to face and are in direct conflict with 
the established doctrine of separation of powers * * * 


I know of no case where the Court has ever made the Senate 
or the House surrender records from its files, or where the 
Executive has made the Legislative Branch surrender records 
from its files—and I do not think either one of them could. 


* This debate ended with the approval by the Senate, in a vote 
on party lines, of resolutions condemning the President and the 
Attorney General. No result came from the resolutions. See 17 Cong. 
Rec. 2813-2814 (1886). 
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So the rule works three ways. Each is supreme within its 
field, and each is responsible within its field. 


Id. at 512. 


During the hearings on the nomination of the Honor- 
able Abe Fortas to be Chief Justice of the United States, 
Senator Ervin began to question the nominee about his 
participation in discussions with President Johnson that 
led to an order sending federal troops into Detroit. Senator 
Ervin then said, however: “I will not insist upon your 
answer, because it is a prerogative of communications in 
the executive branch of the Government.” Hearings be- 
fore the Committee on the Judiciary, U.S. Senate, Nomi- 
nations of Abe Fortas and Homer Thornberry, 90th 
Cong., 2d Sess. (1968), at 124. The question was not 
answered. At a later point, in response to a different ques- 
tion from Senator Ervin, Justice Fortas answered: 
Senator, I will not go into any conversations, either to affirm 
them or to deny them, that I have had with the President. 
I ask you please to understand that, and please to excuse me. 
I know how easy it is to say no, the President did not say 
something to me. But the question is “What did he say?” 
would follow, and so on. I must ask you to indulge me to 
this extent. I have endeavored Senator, and Mr. Chairman, to 
err, if I erred, on the side of frankness and candor with this 
committee. But I think that it is my duty to observe certain 
limits, and one of those limits is any conversation, either 
affirmance or denial, that I may have had with the President 
of the United States. 

Id. at 167-168. Later in the hearings, Senator McClellan 

said to the nominee: 


I am not quarrelling with your position that you cannot say 
and do not want to say what conversations you may have had 
with the President. I respect that position if you wish to take it. 


Id. at 225. At no point in the hearings did any Senator 
disagree with these views of Senator Ervin, Justice Fortas, 
and Senator McClellan. 

During the hearings before the Senate Judiciary Com- 
mittee relating to the nomination of Mr. Richard G. 
Kleindienst as Attorney General, Mr. Peter Flanigan, 
Special Assistant to the President, was invited to appear 
and testify about ITT matters. The Counsel to the Presi- 
dent responded by pointing out that under the doctrine of 
separation of powers and long established historical prece- 
dents, members of the President’s immediate staff do not 
appear and testify before Congressional Committees with 
respect to the performance of their duties. Thereafter, 
the Senate Judiciary Committee adopted a resolution 
on April 18, 1972, in which it was agreed that Mr. Flani- 
gan “is not required to testify to any knowledge based 
on confidential communications between him and the 
President or between him and other aides of the Presi- 
dent.” Thereafter, a Presidential Assistant appeared and 
testified to the matters agreed to. Hearings before the 
Committee on the Judiciary, U.S. Senate, Nomination of 
Richard G. Kleindienst, of Arizona, to be Attorney Gen- 
eral. 92nd Cong., 2d Sess. (1972), at 1630-1631. 


B. The Need for Confidentiality 


There has long been general recognition that high 
officers in every branch of government cannot function 
effectively unless they are able to preserve the confiden- 
tiality of their communications with their intimate ad- 
visers. In Environmental Protection Agency v. Mink, 410 
U.S. 73, 87 (1973), the Court quoted with approval the 
statement of Justice Reed, sitting by designation in the 
Court of Claims, in Kaiser Aluminum & Chemical Corp. 


v. United States, 157 F.Supp. 939, 946 (Ct.Cl. 1958) : 


There is a public policy involved in this claim of privilege for 
this advisory opinion—the policy of open, frank discussicn 
between subordinate and chief concerning administrative action. 
Discussions of this kind are regarded as privileged “for the 
benefit of the public, not of executives who may happen 
to then hold office,” id. at 944, since it is the public that 
is served when those who represent it are able to make 
important decisions with the wisdom that only open and 
frank discussion can provide. Judge Robinson has spelled 
out this point more fully: 
This privilege, as do all evidentiary privileges, effects an adjust- 
ment between important but competing interests. There is, on 
the one hand, the public concern in revelations facilitating the 
just resolution of legal disputes, and, on the other, occasional 
but compelling public needs for confidentiality. In striking the 
balance in favor of nondisclosure of intra-governmental advi- 
sory and deliberative communications, the privilege subserves a 
preponderating policy of frank expression and discussion among 
those upon whom rests the responsibility for making the deter- 
minations that enable government to operate, and thus achieves 
an objective akin to those attained by other privileges more 
ancient and commonplace in character. Nowhere is the public 
interest more vitally involved than in the fidelity of the sover- 
eign’s decision and policymaking resources. 
Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 
318, 324-325 (D.D.C. 1966), affirmed on the opinion 
below 384 F.2d 979, cert. denied 389 U.S. 952 (1967). 
See also 5 U.S.C. § 552(b) (5); Rogers, The Right to 
Know Government Business From the Viewpoint of the 
Government O fficial, 40 Marq.L.Rev. 83, 89 (1956). 

This case concerns the ability of the President to enjoy 
confidentiality in carrying out his official duties. But this 
important privilege is not one that is available only to 
assist the functioning of the President, or the Executive 
Branch generally. As Judge Wilkey recently wrote, “the 
privilege against disclosure of the decision-making process 
is a tripartite privilege, because precisely the same privilege 
in conducting certain aspects of public business exists for 
the legislative and judicial branches as well as for the 
executive.” Soucie v. David, 448 F.2d 1067, 1080 (1971) 
(concurring opinion ). 

Although Professor Arthur Selwyn Miller and a col- 
laborator have recently argued to the contrary, Miller & 
Sastri, Secrecy and the Supreme Court: On The Need for 
Piercing the Red Velour Curtain, 22 Buff. L. Rev. 799 
(1973), it has always been recognized that judges must 
be able to confer with their colleagues, and with their law 
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clerks, in circumstances of absolute confidentiality. Justice 
Brennan has written that Supreme Court conferences are 
held in “absolute secrecy” for “obvious reasons.” Brennan, 
Working at Justice, in An Autobiography of the Supreme 
Court 300 (Westin ed. 1963). Justice Frankfurter had 
said that the “secrecy that envelops the Court’s work’’ is 
“essential to the effective functioning of the Court.” 
Frankfurter, Mr. Justice Roberts, 104 U.Pa.L.Rev. 311, 
313 (1955). And only two years ago Chief Justice Burger 
analogized the confidentiality of the Court to that of the 
Executive, and said: 

No statute gives this Court express power to establish and en- 

force the utmost security measures for the secrecy of our 

deliberations and records. Yet I have little doubt as to the 


inherent power of the Court to protect the confidentiality of its 


internal operations by whatever judicial measures may be 
required. 


New York Times Co. v. United States, 403 U.S. 713, 
752 n. 3 (1971) (Burger, C.J. dissenting). 

The Judiciary works in conditions of confidentiality 
and it claims a privilege against giving testimony about 
the official conduct of judges. Statement of the Judges, 
14 F.R.D. 335 (N.D.Cal. 1953). See also the letter of 
Justice Tom C. Clark, refusing to respond to a subpoena 
to appear before the House Un-American Activities Com- 
mittee, on the ground that the “complete independence of 
the judiciary is necessary to the proper administration of 
justice.” N. Y. Times, Nov. 14, 1953, p. 9. 

A similar need for confidentiality, and an insistence 
that it cannot be breached by other branches of govern- 
ment, applies in the Legislative Branch. Neither a Member 
of Congress nor his legislative aides can be compelled to 
disclose communications between the Member and his 
aides relating to any legislative act of the Member. Gravel 
v. United States, 408 U.S. 606, 629 (1972). It is imma- 
terial that these communications might show criminal acts. 
408 U.S. at 615. These aspects of the Gravel decision 
reflect in large part acceptance by the Court of the argu- 
ments presented by Senator Ervin and seven other Sen- 
ators on behalf of the Senate as amicus curiae in that case. 
As reprinted in the Congressional Record, the amicus 
brief argued in part: 

To isolate a Senator so that he cannot call upon the advice, 
counsel and knowledge of his personal assistants is to stop him 
from functioning as an independent legislator. If an aide must 
fear that the advice he offers, the knowledge he has, and the 
assistance he gives to his Senator may be called into question 
by the Executive, then he is likely to refrain from acting on 


those very occasions when the issues are the most controversial 
and when the Senator is most in need of assistance. 


* + * + * 


The Congressional privilege based upon an express Consti- 
tutional provision to encourige the free exchange of ideas and 
information can hardly be less extensive than the Executive 
privilege which has not express statutory or Constitutional basis 
and whose sole purpose is secrecy. Yet the Executive privilege 
has been extended to the activities of persons whose relation- 
ship to the President is far more remote than the relationship 
of an aide to a Senator. 


1193 


The need for protecting the confidential relationships between 
the President and his aides, as the Government has asserted 
in defending the Executive privilege, is pari passu applicable 


to the need for protecting the relationship between Senators 
and their aides. 


Cong. Rec. $5856, $5857 (daily ed. April 11, 1972). 


Again it is the long established practice of each House 
of Congress to regard its own private papers as privileged. 
No court subpoena is complied with by the Congress or its 
committees without a vote of the House concerned to turn 
over the documents. Soucie v. David, 448 F.2d 1067, 
1081-1082 (1971). This practice is insisted on in Con- 
gress even when the result may be to deny relevant evi- 


dence in a criminal proceeding either to the prosecution 
or to the accused person.*® 


These considerations of public policy are particularly 


compelling when applied to Presidential communications 
with his advisers. 


Inseparable from the modern Presidency, indeed essential to its 
effective operation, is a whole train of officers and offices that 
serve him as eyes, ears, arms, mouth, and brain. 


Rossiter, The American Presidency 97 (1956). Nor is it 
only those who are part of his staff with whom the Presi- 
dent must be able to talk. He must be able to confer with 
foreign leaders and with representatives of every element 
in American pub'ic. He must be free to look for advice to 
anyone whose advice he trusts, whether in or out of govern- 
ment. The late Dean Acheson and former Justice Abe 
Fortas are merely recent and conspicuous examples of 
persons who were consulted by Presidents on critical pub- 
lic issues at times that they held no public office. “The 
President is, as he should be, entirely free, * * * like all 


* See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate adoption 
of a resolution permitting staff members and former staff members 
of a Senate Committee to appear and to testify in a criminal pro- 
ceeding against James Hoffa but forbidding them from taking any 
documents or records in the custody of the Senate and from testifying 
about information that they gained while employed in the Senate. 
In explaining the resolution to the Senate, Senator McClellan said 
in part: “The Senate recognizes it has certain privileges as a separate 
and distinct branch of Government, which it wishes to protect.” 
Id. at 3627. 

On July 16, 1970, counsel for 1st Lt. William L. Calley, Jr., moved 
in his court-martial proceeding for production of testimony con- 
cerning the My Lai incident that had been presented to a subcommit- 
tee of the House Committee on Armed Services in executive session. 
Lt. Calley claimed that this testimony would be exculpatory of him 
and would help him establish his defense in the court-martial. The 
subcommittee Chairman, Rep. F. Edward Hebert, refused to make 
the testimony available, advising defense counsel on July 17, 1970, 
that Congress is “an independent branch of the Government, sep- 
arate from but equal to the Executive and Judicial branches,” and 
that accordingly only Congress can direct the disclosure of legisla- 
tive records. He concluded from this that the material requested by 
the defense was not within the rule of Brady v. Maryland, 373 U.S. 
83 (1963), nor subject to the requirements of the Jencks Act, 18 
U.S.C. § 3500. Subsequently the military court issued a subpoena 
to the Clerk of the House of Representatives. The Speaker laid this 
before the House on November 17, 1970, 116 Cong. Rec. 37652 
(1970), but to date the House has taken no action nor given any 
indication that it will supply the information sought. 
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who preceded him, to take counsel with private citizens.” 
Id. at 103. 

For the Presidency to work effectively and for the Presi- 
dent to get candid advice from those to whom he turns 
it is absolutely essential that he be able to protect the con- 
fidentiality of these communications. As stated by the 
President on July 6, 1973, in his letter to Senator Sam J. 
Ervin: 

No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the President 
and his personal staff be able to communicate among them- 
selves in complete candor, and that their tentative judgments, 
their exploration of alternatives, and their frank comments on 
issues and personalities at home and abroad remain confidential. 

This has been the position of every President in our his- 
tory, and it has been specifically stated by President 
Nixon’s immediate predecessors. Writing his memoirs in 
1955, President Truman explained that he had found it 
necessary to omit certain material, and said: “Some of this 
material cannot be made available for many years, perhaps 
for many generations.” 1 Truman, Memoirs x (1955). 
President Eisenhower stated the point with force on July 6, 
1955, in connection with the Dixon-Yates controversy: 

But when it comes to the conversations that take place between 
any responsible official and his advisers or exchange of little, 
mere little slips of this or that, expressing personal opinions on 


the most confidential basis, those are not subject to investiga- 
tion by anybody, and if they are, will wreck the Government. 


There is no business that could be run if there would be exposed 
every single thought that an adviser might have, because in the 
process of reaching an agreed position, there are many, many 
conflicting opinions to be brought together. And if any com- 
mander is going to get the free, unprejudiced opinions of his 
subordinates, he had better protect what they have to say to 
him on a confidential basis. 


Public Papers of Presidents of the United States: Dwight 
D. Eisenhower 1955 674 (1959). 


Congress itself recognized the high degree of confiden- 
tiality that must attach to Presidential papers for many 
years when it enacted the Presidential Libraries Act of 
1955, Pub. L. 84-373, 69 Stat. 695 (1955), now codified 
in 44 U.S.C. §§ 2107, 2108. That statute encourages 
Presidents to give their papers to a Presidential library, 
and provides that papers, documents, and other historical 
materials so given “are subject to restrictions as to their 
availability and use stated in writing by the donors or 
depositors * * *. The restrictions shall be respected for 
the period stated, or untii revoked or terminated by the 
donors or depositors or by persons legally qualified to act 
on their behalf.” 44 U.S.C. § 2108(c) ; Nichols v. United 
States, 460 F.2d 671 (10th Cir. 1972). Since that Act 
was passed the gifts of Presidential papers of Presidents 
Eisenhower, Kennedy, and Johnson have all specified 
that “materials containing statements made by or to” the 
President are to be kept “in confidence” and are to be 
held under seal and not revealed to anyone except the 
donors or archival personnel until “the passage of time or 
other circumstances no longer require such materials being 


kept under restriction.” Letter of April 13, 1960, from 
President Dwight D. Eisenhower to the Administrator of 
General Services; Agreement of Feb. 25, 1965, between 
Mrs. Jacqueline B. Kennedy and the United States; Letter 
of Aug. 13, 1965, from President Lyndon B. Johnson to 
the Administrator of General Services. In addition, the 
letters from President Eisenhower and from President 
Johnson specifically prohibit disclosure to “public offi- 
cials” and state, as the reason for these restrictions, that 
“the President of the United States is the recipient of many 
confidences from others, and * * * the inviolability of 
such confidence is essential to the functioning of the con- 
stitutional office of the Presidency * * *.” 


The need to preserve the confidentiality of the Oval 
Office has been recognized from without as well as by 
those who have borne the burdens of service there. What 
Justice Stewart, who was joined by Justice White, said in 
his concurring opinion in New York Times Co. v. United 
States, 403 U.S. 713, 727 (1971), has great force: 


And within our own executive departments, the development 
of considered and intelligent international policies would be 
impossible if those charged with their formulation could 
not communicate with each other freely, frankly, and in 
confidence. * * * 


* # # [I]t is clear to me that it is the constitutional duty of 
the Executive——as a matter of sovereign prerogative and not as 
a matter of law as the courts know law—through the promulga- 
tion and enforcement of executive regulations, to protect the 
confidentiality necessary to carry out its responsibilities in the 
fields of international relations and national defense. 


403 U.S. at 728, 729-730. 


Of course international relations and national defense 
have very special claims to secrecy, but the importance 
of the President being able to speak with his advisers 
“freely, frankly, and in confidence” is not confined to 
those matters. It is just as essential that the President be 
able to talk openly with his advisers about domestic issues 
as about military or foreign affairs. The wisdom that free 
discussion provides is as vital in fighting inflation, in choos- 
ing Supreme Court Justices, in deciding whether to veto 
a large spending bill, and in the myriad other important 
decisions that the President must make in his roles as Chief 
of State, Chief Executive, and Chief Legislator as it is 
when he is acting as Chief Diplomat or as Commander in 
Chief. Any other view would fragment the executive 
power vested in him and would assume that some of his 
Constitutional responsibilities are more important than 
others. It is true that the President has more substantive 
freedom to act in foreign and military affairs than he does 
in domestic affairs, but his need for candid advice is no 
different in the one situation than in the other.” 


® There are serious weaknesses in the assumption, popular among 
liberals who happen at the moment not to be thinking about 
Senator McCarthy. that public policy ought to draw a sharp 
distinction between “military and diplomatic secrets” on the 
one hand and all other types of official information on the other, 
giving Congress free access to the latter. In the first place, the 
line is by no means easy to draw, even when the best of faith is 
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Former Justice Fortas, who advised President Johnson 
on both foreign and domestic matters, has said that a 
President must have “confidence that he can have advisers 
to whom he can trust his inmost thoughts. A President has 
to have this, just as a citizen can go to a doctor or a lawyer, 
a priest or a psychiatrist, to discuss his problems, without 
fear of disclosure of his confidences.” Fortas, The Presi- 
dency As I Have Seen It, In Hughes, The Living Presi- 
dency 335 (1973). 

All that we have said on this point was succinctly put by 
a distinguished Constitutional lawyer, Charles L. Black, 
Jr., who has recently observed that refusal to disclose com- 
munications of the kind involved in this litigation is not 
only the President’s lawful privilege, but 

It is hard for me to see how any person of common sense could 
think that those consultative and decisional processes that are 
the essence of the Presidency could be carried on to any good 
effect, if every participant spoke or wrote in continual aware- 
ness that at any moment any Congressional committee, or any 
prosecutor working with a grand jury, could at will command 
the production of the verbatim record of every word written 
or spoken. 
Black, Mr. Nixon, the Tapes and Common Sense, N.Y. 
Times, Aug. 3, 1973, p. 31. See also the fuller expression 
of Professor Black’s view in Cong. Rec. E5320-E5322 
(daily ed. August 1, 1973). 
What we have said in this portion of the brief is fre- 
quently put on the basis of separation of powers. Yet it is 
probable that the point we have made goes beyond the 
separation of powers arguments and rests on a proposition 
even more fundamental. Even though no separation of 
powers issue would be involved, we suggest that it would 
be as inadmissible for one federal court to inquire into 
discussions between a judge of another federal court and 
his law clerk as it would be if the inquiry were to come 
from a committee of Congress. Similarly, we cannot con- 
ceive that one Congressional committee could require pro- 
duction of the private papers of another Congressional 
used * * *. More fundamentally, however, the executive’s 
interest in the privacy of certain other types of information is 
not less than its interest in preserving its military and diplomatic 
secrets. One obvious example is the data, derogatory or other- 
wise, in the security files of individuals. Another, perhaps still 
more important, is the record of deliberations incidental to the 
making of policy decisions. 

Bishop, The Executiye’s Right of Privacy: An Unresolved Con- 

stitutional Question, 66 Yale L.J. 477, 488 (1957). 

* This need has been perceived also by political scientists. 
Although some of President Truman’s “cronies” were poorly 
equipped for this service, their indiscretions did not destroy a 
President’s need for personal adviser’s * * *. There can be 
no doubt that men like House and Hopkins perform an essen- 
tial function. Ideally, they are both intimates of the President 
and experts in public affairs. But perhaps their most significant 
contributions are made as presidential intimates. The President 
needs to discuss with a sympathetic person ideas and plans that 
are still in an amorphous state and to gain some respite from 
the cares of office by talking over trivial matters that interest 
him or by chatting about men of affairs, with the confidence 
that his remarks will not go beyond the room. 


Carr, Bernstein, Morrison, Snyder, & McLean, American Democracy 
in Theory and Practice 609-610 (1956). 


committee any more than a court could require these. 
What is really at stake is the ability of Constitutional offi- 
cers of government to perform their duties under condi- 
tions that will make it possible for them to function to the 
best of their ability. For this goal to be achieved, the ability 
to preserve the confidentiality of communications with 
close advisers is absolutely essential. 


Vill. CONCLUSION 


One noteworthy characteristic of the plaintiffs’ argu- 
ment is its candor. Few words are minced in delineating 
the central purpose of this proceeding: to discover evi- 
dence from the President’s records, indeed from his own 
private conversations, that might establish Presidential 
complicity in the commission of serious crimes. Objec- 
tions to legislative inquiry into the innocence or guilt of 
individuals are formidable in any case. There is, we sub- 
mit, a categorical bar to compulsory process designed to 
elicit evidence of criminal conduct on the part of the 
President of the United States, for he is answerable in only 
one Constitutional proceeding. That proceeding requires 
the deliberate action of the whole Congress under the Im- 
peachment Clause, not the filing of a discretionary suit 
by a Select Committee of the Senate under a general 
enabling resolution. 


In the related litigation to compel production of certain 
of the Presidential recordings, the argument of the Special 
Prosecutor and the relief granted by this Court both 
acknowledged and were at pains in attempting to pre- 
serve the right of confidentiality upon which the function- 
ing of the Presidency crucially depends. We do not believe 
the decision in that case can stand because we do not 
believe the President’s responsibility and power to make 
Presidential judgments can be vested in the Judiciary, no 
matter how limited or verbally hedged the infringement 
of power may be. 

This case, however, involves much greater steps toward 
dissolution of the lines that separate the co-equal branches 
of our Constitutional system. It is a commentary on the 
infectious spirit of Watergate that the pending action, 
deriving whatever strength it has from this Court’s earlier 
decision, threatens such a rapid reduction in an historically 
protected area of Presidential power. The most damaging 
of the consequences that we warn against in the related 
litigation would be, quite literally, upon us if the relief 
sought by the plaintiffs in this case were to be granted and 
sustained. 


But if the plaintiffs’ arguments are a commentary on 
the spirit of Watergate, the limits on this proceeding are a 
commentary on the inherent wisdom of the rules govern- 
ing the jurisdiction of federal courts. For as previously 
noted by the Court, the question of jurisdiction is indeed 
“a most important question in this case.” (Tr. Hearing 
of Sept. 6, 1973, p. 11) And as shown by this submission 


the plaintiffs must overcome a number of jurisdictional 
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objections if they are to obtain the requested relief. Thev 
must establish : 

(a) That the matter is a justiciable case or controversv 
and not essentially a political question ; 

(b) That the claim falls within a specific statutorv 
grant of subject matter jurisdiction ; 

(c) That the court has in personam jurisdiction over 
the President; 

(d) That the Committee is performing a valid legisla- 
tive function in subpoenaing tape recordings of confiden- 
tial Presidential conversations; and 

(e) That the Committee is not exceeding the scope of 
its authority under Senate Resolution 60. 

It is obvious, but bears emphasis, that the failure of 
plaintiffs to meet any one of these jurisdictional objec- 
tions is fatal to their claim. Far from discharging the 
cumulative burden of answering each and every one of 
these objections, plaintiffs have failed to satisfactorily 
answer any of them. 

For all of the foregoing reasons, judgment should be 
entered on behalf of the President. 


Respectfully submitted, 
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Railroad Retirement Board 


Announcement of Intention To Nominate 
Wythe D. Quarles, Jr., for Reappointment as a 
Member. September 25, 1973 


The President today announced his intention to 
nominate Wythe D. Quarles, Jr., of Alexandria, Va., for 
reappointment as a member of the Railroad Retirement 
Board for the 5-year term expiring August 28, 1978. 

Mr. Quarles has served as a member of the Railroad 
Retirement Board since June 22, 1971. From 1966 to 
1971, he was vice chairman of the National Railway 
Labor Conference in Washington, D.C. Earlier, he was 
director of labor relations for the Atlantic Coastline Rail- 
road Co., Jacksonville, Fla., and then assistant vice presi- 
dent for personnel and labor relations. 

He was born in Richmond, Va., on February 13, 1916. 
Mr. Quarles attended the University of North Carolina. 
He worked in several positions with railroads, including 
engineman, fireman instructor, and road foreman for 
engines, before assuming administrative responsibilities. 
Mr. Quarles is married to the former Kathleen Strickland 
and is the father of three children. 

The Railroad Retirement Board was created by the 
Railroad Retirement Act of 1935 to administer a retire- 
ment system for the payment of retirement and disability 
annuities to railroad employees and their beneficiaries, 
and a correlated unemployment insurance-employment 
service system for paying unemployment and sickness 
benefits and securing the reemployment of unemployed 
railroad employees. 

The Board is composed of three members serving terms 
of 5 years. One member is appointed from recommenda- 
tions by representatives of employees, one is appointed 
from recommendations by representatives of carriers, and 
one is appointed at large and may have no interest in any 
employer or organization of employees. Mr. Quarles is the 
representative of the carriers, Neil P. Speirs represents 
employees, and James L. Cowen is the member at large. 
The member at large automatically serves as Chairman. 


Investigation of Charges 
Against the Vice President 


Statement by the President. September 25, 1973 


I held a discussion with the Vice President this morning 
about the charges that have been made against him in the 
course of an investigation being conducted in Baltimore 
under the direction of the United States Attorney for 
Maryland. 
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This discussion followed an assessment of the situation 
which was presented to me by Attorney General Richard- 
son and Assistant Attorney General Petersen. 

During our discussion, the Vice President again—as he 
had done in our previous meetings—denied the charges 
that have been made against him. He also informed me 
that he intended to request that the House of Representa- 
tives undertake an inquiry into the matter. 

I wish to emphasize my strong belief that during these 
proceedings the Vice President is entitled to the same pre- 
sumption of innocence which is the right of any citizen, and 
which lies at the heart of our system of justice. During 
these past 41 years, the Vice President has served his 
country with dedication and distinction. He has won the 
respect of millions of Americans for the candor and cour- 
age with which he has addressed the controversial issues 
of our time. As he moves through this difficult period, I 
urge all Americans to accord the Vice President the basic, 
decent consideration and presumption of innocence that 
are both his right and his due. 


Skylab 2 


The President’s Message to Capt. Alan L. Bean, USN, 
Dr. Owen K. Garriott, and Maj. Jack R. Lousma, 
USMC, Following Splashdown. September 25, 1973 


At the completion of mankind’s longest journey beyond 
the boundaries of human knowledge, I congratulate you 
on behalf of all the American people. 

The record of your Skylab mission combines the tradi- 
tions of those great explorers of history who have faced 
the uncharted reaches of the physical unknown, with the 
traditions of those men of science who have unlocked the 
secrets of the universe and have thus opened the doors to 
man’s future progress. 

By your scientific endeavor and your physical endur- 
ance, you have converted a space vehicle into a repository 
of more scientific knowledge than mankind can immedi- 
ately consume. In doing so, you have provided the basis 
for a quantum jump in human knowledge. 

As we salute you in your moment of personal triumph 
and of our national pride, we are mindful of the men and 
women whose contributions made your own accomplish- 
ments possible—your colleagues in the National Aero- 
nautics and Space Administration, in the armed services 
and the civilian scientific community, and the men and 
women of America’s vast technological and industrial 
establishment. Your accomplishments reflect the power 
and potential of the American democracy at its best: out 
of the efforts of many, individual accomplishment is made 
possible, and from the deeds of the individual, all benefit. 

We welcome you back to earth and back home to the 
United States of America. 


Rehabilitation Act of 1973 


Statement by the President Upon Signing the Bill 
Into Law. September 26, 1973 


It is doubly gratifying for me to be able to sign into 
law today the Rehabilitation Act of 1973—first because 
of the good the act will do in helping hundreds of thou- 
sands of our disabled citizens attain self-sufficiency, and 
secondly because of the encouraging example which our 
agreement on legislation sets for future executive- 
legislative cooperation. 

My decisions last October and again this past March to 
veto earlier vocational rehabilitation bills sent me by the 
Congress were painful ones, for I knew that in each case 
the intentions were generous even though imperfectly 
realized and that the beneficiaries involved were deserving. 
For precisely those reasons, however, I felt it would be 
worth the extra time and effort to obtain legislation that 
could truly live up to its promises. 

The process of hammering out a compromise on this 
matter was long and difficult. It is heartening, however, 
that neither the Congress nor the Administration allowed 
the smoke of legislative skirmishes to obscure the goal we 
have shared from the first—that of continuing and im- 
proving a program which has long been one of the most 
humanitarian and effective of all Federal grant activities. 
The compromise which has now emerged augurs well for 
progress on many other fronts where the American people 
are anxious for legislative action. 

The Rehabilitation Act of 1973 provides a strong char- 
ter for continued improvement in the quality and quantity 
of Federally financed vocational rehabilitation services to 
physically and mentally handicapped Americans. Under 
the basic authority extended in this bill, some $700 million 
is being sought for this purpose in fiscal year 1974, almost 
double the amount that was being spent under the pro- 
gram when this Administration took office. This sum 
would ensure that the 1.2 million men and women cur- 
rently being helped by the rehabilitation program—a 50 
percent increase over the 1969 level—will enjoy the ben- 
efits of expanded job opportunities and further steps 
toward independence. 

At the same time, the new law wisely avoids certain pit- 
falls which led me to reject earlier versions. Its funding 
levels, while adequate, do not abrogate the fiscal disci- 
plines essential for a noninflationary, balanced budget. 
This bill keeps the Federal vocational rehabilitation pro- 
gram focused on its original and proper purpose, that of 
preparing people for meaningful jobs, rather than burden- 
ing that program with broad new medical or welfare func- 
tions better performed elsewhere. The legislation also 
preserves the administrative flexibility necessary for the 
Department of Health, Education, and Welfare and State 
rehabilitation agencies to manage the program effectively. 
It provides a strong impetus for serving those who are 
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most in need and most likely to benefit from vocational 
rehabilitation services. 


In sum, the executive-legislative partnership which has 


tion bill which was fiscally and programmatically un- 
sound. It is perhaps symbolic that a good bill drawn to 


serve the same ends is the first major piece of social legis- 
placed this legislation on the statute books makes this a _ lation which I have had the opportunity to sign after this 


good day for those of our fellow citizens whose courage § September’s State of the Union appeal for a fresh start on 
and spirit in the face of physical adversity provide inspira- _ our long legislative agenda. 

tion for all of us. It is a good day too for all Americans who 
have wanted the Congress and the Administration to stop 


butting heads and start pulling together for the public 
good. 


More than 50 bills still remain on that agenda. I look 
forward to working in close cooperation with the Congress 
in the weeks ahead in the hope that many more of these 


bills can be enacted into law. 
Last spring, shortly after completing my series of State 


. NOTE: The President signed the bill i in hi 
of the Union reports to the Congress, I was forced to Segara gral hate ges So bey 


; = at the White House. As enacted, the bill (H.R. 8070) is Public Law 
exercise my first veto of 1973 on a vocational rehabilita- 93-112, approved September 26, 1973. 





PATENT REFORM 


The President’s Message to the Congress Proposing Enactment of the Patent 
Modernization and Reform Act of 1973. September 27, 1973 


To the Congress of the United States: 

America’s dramatic progress from a small agrarian nation to a great 
technological and industrial leader has been due, in no small degree, to 
the inventive genius of its people. Names such as Benjamin Franklin, Eli 
Whitney, Cyrus McCormick, Thomas Edison, Alexander Graham Bell, 
Samuel Morse, the Wright Brothers and Henry Ford speak volumes about 


the character of our Nation. 


Our creative history, however, has not been a matter of individual 
inspiration alone. Our Founding Fathers understood the need for inno- 
vative thinking and wrote into the Constitution a means of encouraging 
invention—the patent system—which has enormously stimulated our 
progress and prosperity. 

The national patent system authorized by the Constitution took on 
form and substance with enactment of special patent acts in 1790, 1793 
and 1836. The act of 1836 provided statutory criteria for the issuance of 
patents and required the Federal Patent Office to examine applications 
to determine whether they conformed to those criteria. Although this 1836 
law has since been amended, no basic change has been made in its gen- 
eral character and it now forms the basis for our present patent system. 

While the patent system has changed only slightly since the nineteenth 
century, the social and economic structure of our Nation has, of course, 
undergone profound change. The individual inventor, often working 
alone and unaided, still makes an important contribution, but the lead 
role in exploring new frontiers of technology is now played by organized 
research—sophisticated and highly capable teams funded by our Gov- 
ernment, industry and universities. 

The changing nature of applied research has understandably raised 
questions about the adequacy of our patent system. Over the past seven 
years a number of searching studies have been made of that system, in- 
cluding a report by a special Presidential Commission in 1966. Those 
studies have shown that a successful patent system should meet at least 
four basic standards. It should: 
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—provide an incentive for new inventions by offering a meaningful 
reward to the inventor and to his supporters; 


—promote early public disclosures of new discoveries, so that others 
may also benefit ; 


—encourage other researchers to explore alternative solutions to 
crucial technological problems ; and 

—through the process of discovery and disclosure, widen the oppor- 
tunity for consumers to choose products of higher quality and lower price. 

In recent years, it has become increasingly clear that our current 
patent system does not measure up to these standards. The United States 
Patent Office now examines patent applications in an ex parte fashion— 
a series of hearings involving only Patent Office personnel and the party 
applying for a new patent. The very nature of the examination process 
denies the Patent Office much information relevant to its decision about 
issuance of a new patent because that information is frequently held by 
those who may be in commercial competition with the patent applicant. 
Thus the Patent Office may grant a patent to one inventor without know- 
ing that similar information already exists. As a consequence, legal dis- 
putes between a new patentee and his competitors have often arisen after 
the patent has been issued, and, because the courts can develop a more 
complete factual record, a large number of patents have been declared 
invalid. This litigation is often protracted and needlessly expensive, both 
for the patentees and their competitors. In addition, there have been 
increasing allegations of fraud and inequitable conduct in the procure- 
ment of patents. The net result is that public confidence in the reliability 
of our patent system has been eroded, and we have reached the point 
where reform is clearly desirable. 


Accordingly, I am today proposing that the Congress enact the Patent 
Modernization and Reform Act of 1973. This legislation, which will today 
be transmitted to the Congress by the Commerce and Justice Depart- 
ments, is designed to rid the patent system of many of its existing problems 
without sacrificing the indispensable stimulus to invention now afforded 
by that system. Specifically this bill has four major objectives: 

1. Strengthening public confidence in the validity of issued patents; 

2. Accelerating and improving the disclosure of new technology 
revealed by the patents; 

3. Simplifying the procedures for obtaining patents; and 

4. Enhancing the value of the patent grant. 


STRENGTHENING PuBLic CONFIDENCE 


The single most important objective of reform must be the establish- 
ment of examination procedures which ensure that new patents are 
both sound and reliable. The best way to achieve this objective is to obtain 
as much information from all sources as is practicable. 

To remedy defects of the present system, I am recommending that 
we broaden public participation in the review of patent applications, that 
we strengthen the hand of the patent examiner, and that we require appli- 
cants to give greater assistance to the examiner in bringing information 
to light. If we take these steps, I believe we would not only ensure a more 
orderly and complete patent examination but also greatly strengthen 
public confidence in the validity of our patents. 
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Under the proposed bill, the Patent Office would publish all patent 
applications that seem worthwhile and would then give the public six 
months to bring to its attention information relevant to the application. 
Members of the public would be permitted to present their views to the 
Patent Office in an adversary proceeding, and new procedures for dis- 
covery of information and opportunities for the opposing parties to appeal 
the decisions of the Patent Office through the courts would be established. 
The bill also provides for additional manpower for the Patent Office so 
that opposition proceedings can be conducted effectively. 


The patent examiner, a critical figure in the application process, 
would also be given additional tools to perform his job. These would 
include, in appropriate cases, authorization to require an adversary exam- 
ination proceeding and to obtain the assistance from a special patent 
officer in such a proceeding, as well as access to adequate discovery tech- 
niques under the Federal Rules of Civil Procedure. 


To further assist the examiner, patent applicants would be required 
to disclose all pertinent information at the outset of the examination pro- 
ceeding along with a written memorandum describing why their inven- 
tions are patentable. In addition, this legislation spells out in considerable 
detail the duties of inventors, patent applicants and their attorneys to 
bring to the attention of the Patent Office all relevant information which 
comes to their attention during the examination process. 


ACCELERATING AND IMPROVING DISCLOSURE 


A basic premise of the patent system is that in exchange for com- 
mercial protection of his discovery, an applicant will disclose the tech- 
niques of his invention so that others may build upon this knowledge. Some 
critics, however, have suggested that the current patent system is not 
bringing forth the full and rapid disclosure of technology that it should. 

The legislation proposed by the Administration would encourage 
applicants to expedite the processing of their applications by granting a 
period of protection 20 years from the date the application is filed rather 
than the present 17-year period from the day a patent is granted. In addi- 
tion, this legislation would require that patent claims be drafted with 
greater precision so that others would have a better understanding of how 
to use the invention. 


SIMPLIFYING PROCEDURES 


The Administration bill also sets forth several important steps to 
simplify the procedures for filing and obtaining patents. One reform 
would permit the owners of an invention, not just the inventor, to file the 
papers for, and directly obtain, a patent. This step should remove the 
present procedural hurdles to filing of applications by corporations, uni- 
versities or other research organizations. 

The bill would also simplify troublesome problems of amending 
applications and would give the Patent Office greater flexibility in ex- 
amining applications containing more than one invention. 


ENHANCING THE VALUE OF PATENTS 


The legislation I am recommending would also enhance the value 
of the patent grant. The procedural reforms described above, which are 
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designed to strengthen confidence in the examination process, would 


do much to achieve this goal. But other, more specific changes are also 
needed. 


Current law leaves the owners of United States process patents un- 
protected against importers who sell foreign products that have been man- 
ufactured by utilizing processes developed in the United States. This law 
should be changed so that exclusive sales agents or affiliates of foreign 
competitors who handle such products will be considered patent 
infringers. 

The proposed legislation would also permit the patent owner to 
settle disputes over the infringement and validity of his patent without 
resorting to expensive and time-consuming court litigation. Patent owners 
and those accused of infringing patents may instead, if mutually agree- 
able, turn to arbitration for resolution once a dispute arises between them. 
Where arbitration is not possible, improved disclosure and discovery 
techniques during the patent application process should reduce the ex- 
pense and uncertainty of subsequent litigation. 

In the event of a dispute over the validity of a patent, the legislation 
I am recommending would clarify the rights of the patentee or a person 
who might hold his patent, such as an assignee or licensee. Another pro- 
vision would ensure that the patent laws not be construed to replace or 
preempt state laws concerning trade secrets so long as those state laws do 
not interfere with the free flow of ideas in the public domain. Decisions 
of the Supreme Court in both of these areas would also be left undisturbed. 


PRESERVING THE BEST OF THE PRESENT SYSTEM 


The Patent Modernization and Reform Act of 1973 is more than a 
reform bill. It would preserve and extend some of the best and most im- 
portant aspects of our current patent system. In preparing this legislation, 
the Administration considered and analyzed a great many proposals for 
changing the present law—but our decision was to adopt only those pro- 
posals for change that would significantly improve the system. 


We were particularly anxious to maintain present standards for the 
awarding of patents, including the requirement that inventions serve a 
useful purpose. One of the virtues of the American patent system is its 
emphasis upon practicality—its demands that ideas be reduced to a tangi- 
ble form having a known usefulness before the public should grant a 
monopoly on the concept to the applicant. 


My proposal would also preserve the American concept of giving 
the patent to the person who is first to invent, because he is the individual 
most deserving of recognition and encouragement. In doing so, we would 
reject the approach of certain other countries that award the patent to 
the first applicant to file for a patent. 


In addition, the existing state of case law on antitrust standards for 
patent licensing that have been determined by the courts would not be 
changed. Some have argued that this case-by-case approach to patent 
licensing has increasingly eroded the value and reliability of the patent 
grant. Earlier this year, I requested that various proposals addressed to 
this issue be carefully studied and reviewed by the Secretary of Commerce, 
the Attorney General, and my chief advisers on economic policy. After 
much study, they concluded that there is no clearly demonstrated need or 
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justification for introduction of any patent licensing proposals at this time. 
They also concluded that the legislation I recommend today will help 
counter the loss of public confidence by improving the reliability of patents 
that are issued. 

CoNCLUSION 


Benjamin Franklin, a famous inventor as well as a statesman, re- 
flected once that he wished it his destiny “to be born two or three cen- 
turies hence” so that he could not only enjoy the conveniences of modern 
life but also satisfy his curiosity. So long as the spirit of Franklin remains 
alive in America, we can be confident that our civilization will flourish. 

Our patent system should always work to foster that spirit. Unfor- 
tunately, our current system does not always serve that end. With the 
changes I am recommending today, however, we can combine the best 
parts of our existing system with the most promising proposals for improv- 
ing it. In that belief, I ask the Congress to give the proposals contained 
in the Patent Modernization and Reform Act of 1973 prompt and careful 


consideration. 


The White House, 
September 27, 1973. 


RicHarp Nixon 





United States Ambassador to 


New Zealand 


Announcement of Intention To Nominate 
JosephS.Farland. September 27, 1973 


The President today announced his intention to nom- 
inate Joseph S. Farland to be Ambassador to New 
Zealand. He will succeed Kenneth Franzheim, who held 
the position from August 1969 until November 1972. 

Ambassador Farland served as Ambassador to Pakistan 
from September 1969 until May 1972 and as Ambassador 
to Iran from May 1972 until February 1973. 

He was born in Clarksburg, W. Va., on August 11, 
1914. He received his B.A. degree from West Virginia 
University in 1936 and his LL.B. degree from West Vir- 
ginia University College of Law in 1938. From 1938 to 
1942, Ambassador Farland practiced law in West Vir- 
ginia, serving also as vice president and general counsel 
for various coal companies in Pennsylvania and West 
Virginia. He was a special agent with the Federal Bureau 
of Investigation from 1942 to 1944. He joined the U.S. 
Navy Reserve in 1944 and served as naval liaison officer 
with the Military Government forces in Korea. After 
practicing law in Morgantown, W. Va., from 1946 to 
1948, Ambassador Farland became president of Farland 


Fuel Co. and Christopher Fuel Corp., companies which 
operated coal properties in northern West Virginia. 

In 1956, Ambassador Farland was appoinied as con- 
sultant and then as deputy to the Mutual Security Pro- 
gram of the U.S. Department of State. In May 1957, he 
became Ambassador to the Dominican Republic, and in 
May 1960, he was appointed Ambassador to Panama. 
On June 15, 1962, he was appointed Special Presidential 
Commissioner for interim discussions concerning U.S.- 
Panama problems. 

Ambassador Farland resigned his post in Panama in 
September 1963 to become counsel to the law firm of 
Surrey, Karasik, Greene and Hill of Washington, D.C. 
He served with that firm until 1969. He was also director 
of Schering Plough Corp., a director of the U.S. Fund, 
N.V., a director of Georgetown University, Washington, 
D.C., and a member of both the research council and 
executive committee of the Center for Strategic and Inter- 
national Studies, Georgetown University. In addition he 
was a director of West Virginia University Foundation, 
Morgantown, W. Va., a trustee of Shenandoah College 
and Shenandoah Conservatory of Music, Winchester, Va., 
a director of People-to-People, Health Foundation (Proj- 
ect Hope), and was the national chairman of the executive 
board of People-to-People, Inc. 

Ambassador Farland is married to the former Virginia 
Christopher. They have two daughters and two sons. 
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Ad Hoc Advisory Group on Puerto Rico 


Announcement of Establishment of the Advisory Group. 
September 27, 1973 


The President, jointly with Gov. Hernandez Colon of 
the Commonwealth of Puerto Rico, today announced the 
establishment of a new Ad Hoc Advisory Group on Puerto 
Rico, created pursuant to the 1967 plebiscite on status. 


The first Ad Hoc Advisory Group, which inquired into 
the Presidential vote for American citizens in Puerto Rico, 
was established jointly by the President and former Gov. 
Luis Ferre in April 1970. Their final report was sub- 
mitted in 1971. 


The new Ad Hoc Advisory Group is being created to 
inquire into the extent to which the statutory laws and 
administrative regulations of the United States should 
apply in Puerto Rico. 


The President has designated the following to be mem- 
bers of the Advisory Group: 


SENATOR Martow W. Cook of Kentucky (Co-Chairman) 
SENATOR J. BENNETT JOHNSTON, Jr. of Louisiana 

SENATOR JAMEs L. BucKLey of New York 
REPRESENTATIVE Don CLAusEN of California 
REPRESENTATIVE THOMAS S. Fo.ey of Washington 


Ricwarp B. Oottvie of Chicago, IIl., attorney and former Governor 
of Illinois 


Paut N. Howe tt of Houston, Tex., chairman and chief executive 
officer, Howell Corporation 
Gov. Hernandez Colon has designated the following 
members: 
Luis Munoz Marin of Trujillo Alta, Puerto Rico, former Governor 
of Puerto Rico (Co-Chairman) 


Victor M. Pons, Jr., of Guaynabo, Puerto Rico, Secretary of State 
for the Commonwealth of Puerto Rico 


Jaime Benitez, of Santurce, Puerto Rico, Resident Commissioner 
from the Commonwealth of Puerto Rico to the United States 


Juan Cancet Rios of Barceloneta, Puerto Rico, president of the 
Senate of the Commonwealth of Puerto Rico 


Luts Ernesto Ramos Yorpan of Santurce, Puerto Rico, speaker 


of the House of Representatives of the Commonwealth of Puerto 
Rico 

Justo Menpez of San Juan, Puerto Rico, member of the Senate of 
the Commonwealth of Puerto Rico 


ANGEL Rivera of San Juan, Puerto Rico, former secretary of the 
treasury of the Commonwealth of Puerto Rico and currently 
president of Banco Credito y Ahorro Ponceno 


The Advisory Group will be headed by two Co-Chair- 
men. The President has designated Senator Marlow W. 
Cook to serve as United States Co-Chairman, and Gov. 
Hernandez Colon has designated former Gov. Luis Munoz 
Marin to be Co-Chairman from among Puerto Rico’s 
members. 
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Visit of Prime Minister Norman E. Kirk 
of New Zealand 


Exchange of Toasts Between the President and 
Prime Minister Kirk at a Dinner Honoring 
the Prime Minister. September 27, 1973 


THE Presment. Mr. Prime Minister and our distin- 
guished guests: 


Mr. Prime Minister, you are no stranger to our coun- 
try; this is your fifth visit, but we are very honored and 
very proud that this is the first time we have had the op- 
portunity to welcome you as the head of government of 
your country. 

We say that because New Zealand and the United 
States have been allies in war, as we are now allies in 
peace. And I say it, too, from a personal sense, because 
as I have often pointed out to many visitors from New 
Zealand and to you this morning, I have very pleasant 
memories of serving with New Zealand forces in the 
Solomons, your Third New Zealand Division. And then 
also, Mrs. Nixon and I have the most pleasant memories 
of the year 1953—it was 20 years ago, when on a trip 
around the world, the first country we visited, as Vice 
President of the United States, was New Zealand. 

We shall never forget the warmth of the welcome we 
received, not only in Auckland, but in the South Island 
as well. And we brought back from that trip an affection 
for not only your country, but your people, which has 
never left us. 

To our distinguished guests tonight, I have had an 
opportunity that most of you have not had and that is 
to talk to the Prime Minister at some length this morning 
about some of our mutual problems and our concerns in 
the world. 

Most of you probably read of his speech in the U.N. 
yesterday when he said that he spoke for the little coun- 
tries of the world. When he rises to respond to my re- 
marks, you will see that the man who represents the little 
countries of the world is a big man. [Laughter] 

Prime Minister Kirk, however, is not only a big man 
physically, as he is, but I can tell you from our rather brief 
acquaintance, that he is also a big man in terms of his 
love of his country, his pride in his background in that 
country, and also in the idealism with which he ap- 
proaches the problems of building a structure of peace 
in the Pacific, in Asia, and in the world. And the world 
is fortunate that a man with his background, with his 
idealism, with his strength, with his concern for little coun- 
tries, as well as little people, is leading this nation, which 
is in a way, we think, so far away from us. 
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And I would simply say, Mr. Prime Minister, that per- 
haps it would be hard to find any two countries in the 
world that are further apart geographically than New 
Zealand and the United States. But it would be hard to 
find also, any two countries in the world that in terms of 
what we seek in the world, in terms of our common 
ideals, in terms of what we believe, are closer together, 
because we both seek a world of peace, we both seek a 
world in which not only great powers, but small powers 
and small nations are safe, independent, and respected. 

And we both seek a world in which all people in the 
world—all people in the world—wherever they may be, 
not only in our countries, which are fortunate to be far 
above the average in terms of our income, shall have the 
opportunity to move forward toward a better life. 

In this room in which for over 150 years leaders from 
other governments have spoken, these words I know may 
sound now almost trite, but I would say that we are enter- 
ing an era when the opportunity not only to build a 
structure of peace which will last for perhaps the balance 
of the century and beyond, but also to build a new world 
in which all nations and all people go forward together to 
a better life, where that opportunity is better than it has 
ever been, and we are very proud that we have the op- 
portunity, Mr. Prime Minister, to work with you, your 
people, your government toward that great end. 

Ladies and gentlemen, I know you will want to rise and 
drink to the health of the Prime Minister. 

To the Prime Minister. 


THE Prime Minister. Mr. President, Mrs. Nixon, Mr. 
Vice President, Mrs. Agnew, ladies and gentlemen: 


I feel a little out of place. Though I come from a small 
country, I have to confess that we produce the most ex- 
cellent food anywhere in the world, and that is what I am 
advertising by my presence. If you want to live in a small 
country, but be big, there is a very simple trade solution 
to it. 

But, Mr. President, I want first to thank you for the con- 
sideration and for the kindness and cordiality that you 
have shown to me during this visit to Washington, and 
I want to assure you that that is greatly appreciated. 


And I want to say that it has been a very fine tribute 
and one that I appreciate very much, that among those 
who were invited here tonight are special personal friends 
in the United States of America, and I want to thank you 
very much for that consideration. 

And I want to say how moved I was, knowing how 
difficult it is for a European to speak good Maori to hear 
someone singing flawless Maori and without an accent 
of any sort. That really was a very nice touch. 

Our country, of course, is called New Zealand—it is 
also called “Aotearoa,” the Maori name for the country, 
“The Land of the Long White Cloud,” and it conjures 
up a vision of peace, blue skies, pleasant living, and in- 
deed that is true of the country. 


We are a long way away from any other part of the 
world, and even our nearest neighbors are quite some 
distance from New Zealand shores. We would be, I think, 
the most remote country in the world. We are also on 
the bottom of the world. 

And, Mr. President, if I talk about what small coun- 
tries can do and should do in the world, you should re- 
member that we help hold it up. [Laughter] 

But for me it is a great privilege to be here, and it is a 
considerable honor to our country to be received in the 
way that I have been received here today. And I am mind- 
ful that it is now 20 years since you visited New Zealand 
and longer since you helped defend it. And the relation- 
ship between our country and the United States of Amer- 
ica is based on some very important considerations. 

And we remember, all of us, the part, the work, the 
sacrifices made by United States servicemen that enabled 
us to have the future we have. And in those days and in 
those years, a special partnership was forged out of a 
common concern and a common danger and we have 
great pleasure each year in welcoming back to New Zea- 
land people who were stationed there during that time, 
who come with their New Zealand wives, their children, 
and now their grandchildren. But it reminds us that the 
relationships between countries are not just matters of 
treaty or of political relationship; the relationship between 
the peoples of the countries helps build a bond that enables 
us to work on the things we see differently and to develop 
those that we see the same. 

And our objectives are precisely those that have been 
pursued in this country. We believe in freedom ; we believe 
in democracy; we believe that each person should have 
an equal opportunity to develop themselves, to participate 
in society, to take their place, and to take it on their own 
initiative and on their own contribution. And so, we both 
work for the common goal of extending the quality of 
life and the quality of the societies in which we live. 

And we see, perhaps, a little more clearly, because in 
a small country there is no question of imposing your will 
or dominating or of seeking anything other than a political 
solution. More and more we see that while there are many 
nations, there is in fact just one human family, and more 
and more we are compelled to consider the fact that 
though we are one human family, we work as though we 
are several. 

And now, the opportunities are extended in the new 
atmosphere that is being created for all countries to pursue 
those avenues and opportunities with the objective of 
uniting the human family in common concern for peace, 
for prosperity, and for the development of their peoples. 

So, since we share these objectives, it is not surprising 
that we have welcomed the new opportunities that a more 
relaxed international atmosphere has brought. And, Mr. 
President, the opportunities that your work has helped to 
create in Asia and in Southeast Asia is at once a challenge 
and a chance, a real chance, to improve relationships to 
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the point where we can look forward to a long period of 
stability and peace in that region. 

And for our part, we want to play an effective role, and 
we want to develop as an independent country the initia- 
tives that we believe are right and proper. 

So, sir, to come today and to have the opporturity to 
talk with you about these objectives, about the changing 
scene in Asia, and about those things which we can do 
which help pull us together in a spirit of cooperation and 
mutual respect, has been, indeed, a very important oppor- 
tunity so far as I am concerned. And I am pleased that 
one result of the discussions today was that we were able to 
meet a very large measure of agreement about cooperation 
in science and technology. 

Our problem has been that we have produced a number 
of people who have been talented, but when they reached 
their maturity, they go off to work for others. When we 
see Americans on the moon, we know that in New Zealand 
they helped put them there—Dr. William Pickering—and 
what we are talking about is a basis of cooperation that 
allows scientists and technologists to stimulate each other 
with their ideas, to develop new fields, to bring new bene- 
fits that can be employed usefully for the benefit of our 
countries and for the benefit of other peoples. And, sir, 
we welcome very much this opportunity to share, to coop- 
erate, and indeed, in the case of our skilled people, retain 
their skills in our service as well as in the service of the 
people. 

I don’t want to say any more except what a great honor 
it has been to be received here, the opportunity to talk 
with you, to discuss the matters that are so important to 
the South Pacific and to Southeast Asia at the present 
time. And I want to remark that 20 years is a long time. 
We have changed a lot in 20 years. The fish are bigger and 
the horses a little faster—([laughter]—and the country has 
changed and developed. 

And I want to take this opportunity of saying that the 
President of the United States will always be a welcome 
visitor to New Zealand and if the President of the United 
States brings the graceful First Lady with him, then, sir, 
you will be doubly welcome. 

And I know that there are some things you must attend 
to that do not permit endless travels, but I hope you will 
consider an invitation to the President of the United States 
that remains open for exercise at his convenience. 

Sir, thank you very much for the reception, thank you 
very much for the cordiality with which I and my party 
have been received. We do hope as a continuant to this 
brief visit, with the understanding we have achieved, that 
it will be possible to go on and develop the pursuit of 
peace and prosperity for all people. 

Ladies and gentlemen, can I ask you to join me in a 
toast to the President of the United States of America. 

To the President. 


NoTE: The President spoke at 9:57 p.m. in the Senate DiningRoom 
at the White House. 


Department of the Army 


Announcement of Intention To Nominate 
Herman R. Staudt To Be Under Secretary. 
September 28, 1973 


The President today announced his intention to nom- 
inate Herman R. Staudt, of Winter Park, Fla., to be 
Under Secretary of the Army. He will succeed Kenneth 
E. BeLieu, who held the position from September 17, 
1971, until June 29, 1973. 

Mr. Staudt has been with Martin Marietta Aerospace 
since 1954 and has been vice president for operations, Or- 
lando Division, since 1972. He was vice president, man- 
agement operations, from 1968 to 1972, and previously 
served as director, Pershing Ballistic Missile System 
(1961-67), as program director, Lacrosse Guided Mis- 
sile System (1957-61), and in several other engineering 
positions. From 1948 to 1954, Mr. Staudt was a civilian 
employee of the Signal Corps Engineering Laboratories 
in Belmar, N.J., and during 1947-48 he was an engineer 
with Electronics Associates, Inc., in Long Branch, N.J. 

He was born on June 29, 1926, in Yonkers, N.Y. Mr. 
Staudt received his B.S.E.E. from New York University 
in 1947, his M.S.E.E. from Rutgers University in 1953, 
and a M.S. in management from the Massachusetts In- 
stitute of Technology in 1968. 


Mr. Staudt is married and has four children. The 
Staudts reside in Winter Park, Fla. 


Department of the Air Force 


Announcement of Intention To Nominate 
Frank A. Shrontz To Be Assistant Secretary for 
Installations and Logistics. September 28, 1973 


The President today announced his intention to nom- 
inate Frank A. Shrontz, of Mercer Island, Wash., to be 
Assistant Secretary of the Air Force for Installations and 
Logistics. He will succeed Philip N. Whitaker, who re- 
signed effective September 30, 1972. 

Since 1970, Mr. Shrontz has been director of sales oper- 
ations for the Boeing Co. He has been with Boeing since 
1958, serving successively as assistant contracts co- 
ordinator and manager of the legal services section 
(1958-65), assistant director of contract administration 
(1965-67), assistant to the vice president and general 
manager (1967-69), and assistant director of the new 
airplane program (1969) before assuming his current 
position. 
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He was born on December 14, 1931, in Boise, Idaho. 
Mr. Shrontz received his LL. B. degree from the Univer- 
sity of Idaho in 1954 and his M.S. degree in 1958 from 
the Harvard Graduate School of Business Administration. 
From 1954 to 1956, he served as an officer in the U.S. 
Army. 

Mr. Shrontz is married to the former Harriet Ann 
Houghton of Spokane, Wash. They have three sons. 


Federal Ocean Program 


The President’s Message to the Congress Transmitting 
the Annual Report on Federal Activities in the Field 
of Marine Sciences. September 28, 1973 


To the Congress of the United States: 

The past decade has been a productive period in our 
Nation’s effort to better understand and utilize our marine 
resources. The early 1960’s saw the establishment of a 
firm foundation for our Nation’s oceanographic research 
programs. Building on this research base in the late 1960's 
and early 1970’s, we began formulating policies and car- 
rying out plans to derive practical benefits from our ocean 
activities. New marine-related institutions were developed, 
the importance of marine sciences to the activities of ex- 
isting institutions was recognized, and their efforts were 
expanded. While recognizing the ongoing importance of 
basic research, I believe that this emphasis on practical 
benefits must also be carried forward in the years ahead. 


Ocean Industries 


We have been particularly concerned of late with the 
challenge of relieving our dependence on marine imports 
and at the same time, providing new products and services 
for export. Our fishing industry has been a special focus 
of concern. At present, we import approximately 70 per- 
cent of our fish products, in spite of the fact that some of 
the world’s most fertile fisheries lie directly off our coasts. 
These imports contribute a billion dollars to’ our foreign 
trade deficit. To help protect our domestic fishing indus- 
try, I have recommended legislation which would permit 
U.S. regulation of foreign fishing off our coasts to the 
fullest extent authorized by international agreements and 
would permit Federal regulation of domestic fisheries in 
the U.S. fisheries zone and in the high seas beyond that 
zone. 


Of the non-living or mineral resources of the seabed, 
petroleum from our continental shelves will be the most 
important to the Nation for some years to come. I have 
directed the Secretary of the Interior to continue to accel- 
erate the leasing of Outer Continental Shelf lands for oil 
and gas production to a level triple the present annual 
acreage rate by 1979, as long as such development can 


proceed with adequate protection of the environment 
and under conditions consistent with my Oceans Policy 
statement of May 1970. 

We are also seeking agreement with other nations on 
a suitable means for developing mineral resources beyond 
the limits of national jurisdiction. 


Managing our Marine Resources 


Our efforts to improve the means by which we extract 
resources from the sea must be accompanied by efforts to 
ensure that those resources are managed properly to pro- 
tect their continued abundance. In America, as in other 
nations, there is a deepening concern for the marine envi- 
ronment and the welfare of its associated plant and animal 
life. There is also a growing worldwide recognition that 
the welfare of the ocean resources is of international con- 
cern. This concern has been manifested in the establish- 
ment of the United Nations Environment Program and 
Fund following the Conference on the Human Environ- 
ment at Stockholm and in the recent Convention on Inter- 
national Trade and Endangered Wild Species of Fauna 
and Flora. The Marine Mammals Act of 1972, which will 
help in the preservation of porpoises, seals, whales and 
other mammals which inhabit the seas and shores, is an- 
other significant step in this effort. So is my proposed 
Endangered Species Conservation Act, which would per- 
mit protective measures to be undertaken before a species 
is so depleted that its recovery is difficult or impossible. 

The need for proper management of our coastal areas 
is inextricably linked with the need for proper manage- 
ment of our marine resources. Much of our population 
is concentrated on the relatively narrow band of our 
national coastal zone. The problems of urban develop- 
ment and land transportation within this zone, as well as 
the impact of ocean vessels of mammoth tonnage, demand 
serious consideration of our entire coastal transportation 
complex— including deepwater ports and off-shore termi- 
nals. Recently proposed legislation for the licensing of 
deepwater ports is another key element in our effort to 
anticipate and resolve this problem. 

I believe that coastal zone management must be part 
of a program for the proper management of all our na- 
tional lands. For this reason, my legislative program for 
this year includes again my recommendation for a major 
National Land Use Policy Act, a bill which would place 
special emphasis on the problems of our coastal zone. 

I have further requested that the Senate give its consent 
to the Convention on the Prevention of Marine Pollution 
by Dumping of Wastes and Other Matter, adopted in 
November 1972 by the United States and 91 other nations. 
I have proposed amendments to our ocean dumping legis- 
lation fully to implement the Convention and I am 
proposing legislation to carry out other international 
agreements related to pollution control under the 
auspices of the Intergovernmental Maritime Consultative 
Organization. 
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Marine Advisory Services 


To support Federal marine programs and to assist in 
their application for the benefit of the American public, 
a marine advisory service has been established to serve as 
a two-way communications link with the public. Field 
agents of this advisory service—“county agents in hip 
boots”—will help bring to the Nation an awareness of our 
ocean heritage and its potential for satisfying many of our 
economic and social needs. 


International Cooperation 


Problems of the marine environment have a unique 
global dimension. As we continue our efforts in the marine 
areas that I have highlighted, we shall also work to im- 
prove the performance of these functions within the inter- 
national community. We are already making headway, 
for example, in advancing the International Decade of 
Ocean Exploration, the International Field Year of the 
Great Lakes, and the Integrated Global Ocean Station 
System of the Intergovernmental Oceanographic Com- 
mission and the World Meteorological Organization. 

We have also established special agreements for coop- 
erative marine activities with a number of nations, 
including Canada, France, Japan, and the USSR. In 
addition, we shall take whatever efforts are required to 
fulfill those commitments made at the Stockholm Con- 
ference on the Human Environment, the meetings of the 
International Whaling Commission, and the significant 
deliberations of numerous other organizations dedicated 
to fisheries and the marine environment. We shall also 
continue to work with developing nations, helping them 
to realize more fully the benefits available to them from 
the oceans and generating the climate necessary to assure 
freedom of research at sea for all nations. 

Finally, we must seek ways to insure that the oceans 
remain an avenue of peaceful cooperation rather than an 
arena of tension-filled confrontation. Our efforts in the 
Law of the Sea deliberations, now beginning, will be 
devoted to this goal. 


Conclusion 


America is a seagoing nation with great dependence 
on the oceans that surround it. We can take pride in our 
past leadership and our accomplishments in marine sci- 
ence and engineering. I am determined that our future 
Federal marine effort will continue that leadership to the 
benefit of our Nation and all mankind. 

RicHarp Nrxon 
The White House, 

September 28, 1973. 

NOTE: The message is printed in the report entitled “The Federal 
Ocean Program, the annual report of the President to the Congress 
on the Nation’s efforts to comprehend, conserve, and use the sea, 


April 1973” (Government Printing Office, 133 pp.). It was not 
issued in the form of a White House press release. 


RICHARD NIXON, 1973 


Federal Civilian and Military 
Pay Increases 


Statement by the President Following Senate Action on 
Pay Increases. September 28, 1973 


The Senate’s action today in overturning my plan to 
defer Federal pay raises for a 2 month period comes as a 
distinct disappointment. 

It occurs at a time when we are attempting to hold 
down Federal spending in order to reduce inflationary 
pressures in the economy. This Senate action will add 
$340 million to Federal outlays and place additional 
strains not only on the taxpayers but also on other Gov- 
ernment activities already hard-pressed for adequate 
funding. 

My proposal called for a deferral of Federal pay in- 
creases from October until December of this year as an 
essential part of our fight against rising prices. Inflation 
is a serious national concern, and most Americans are 
undergoing sacrifices as their national Government strives 
to bring it under control. 

As one of the largest groups of workers in the country, 
Federdl employees recognize that they have a special obli- 
gation to join in this fight and they have consistently met, 
that obligation. They had a pay increase of more than 5 
percent some 9 months ago, and I am confident that many 
of them would have been prepared to delay another in- 
crease until late this year. 


The Senate’s action makes it necessary for pay adjust- 
ments to become effective this October. Having consid- 
ered the recommendations of my Federal pay “agent” 
(Director of the Office of Management and Budget and 
the Chairman of the Civil Service Commission ), the Fed- 
eral Employees Pay Council, and my advisory committee 
on Federal pay, I have decided to issue Executive orders 
early next week that will place into effect a 4.77 percent 
pay increase for civil service employees and comparable 
increases for the military services and other pay systems. 
The pay increases will be effective on the first pay period 
beginning on or after October 1, 1973. 


Disaster Assistance for Kansas 


Announcement of Disaster Declaration and Authorization 
of Federal Assistance Following Storms, Tornadoes, and 
Flooding. September 28, 1973 


The President today declared a major disaster for the 
State of Kansas as a result of severe storms, tornadoes, 
and flooding, beginning on September 22, which caused 
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serious damage to public and private property. The Presi- 
dent’s action will permit the use of Federal funds for relief 
and recovery efforts in designated areas of the State. 


Federal assistance from the President’s Disaster Relief 
Fund will consist primarily of debris removal and the re- 
pair or restoration of damaged or destroyed public facili- 
ties, including roads, bridges, sewer and water systems, 
hospitals, and public utilities. The President’s declaration 
will also permit the Federal Government to provide tem- 
porary housing accommodations for families whose homes 
were destroyed or seriously damaged and to make disaster 
unemployment assistance available to eligible individuals. 
Low-interest-rate disaster loans will be made available by 
the Small Business Administration under the authorities 
of Public Law 93-24. 

Federal relief activities in Kansas will be coordinated 
by the Federal Disaster Assistance Administration, Depart- 
ment of Housing and Urban Development, under the 
direction of Administrator Thomas P. Dunne. Mr. Dunne 
will designate the specific areas within the State eligible 
for Federal assistance, based upon Federal and State 
damage assessments. 

Mr. Francis X. Tobin, Regional Director for Federal 
Disaster Assistance, HUD Region 7, will be designated 
as the Federal Coordinating Officer to work with the State 
in providing Federal disaster assistance under the Disaster 
Relief Act of 1970, Public Law 91-606. 


Country Music Month, October 1973 


Proclamation 4247. September 29, 1973 


By the President of the United States of America 
a Proclamation 


We do not truly know America until, in Whitman’s 
phrase, we “hear America singing”—singing not only 
the songs of concert stage and nightclub, choir loft and 
schoolroom, but also the earthy, emotion-packed melodies 
and lyrics that have come to be called “country.” 


At one time, that particularly rich and honest strain in 
the American musical tradition was largely confined to 
the geographic areas its name implies: the countryside 
and Western ranges of America’s heartland. But half a 
century ago, in 1923, Fiddlin’ John Carson broke through 
with the first widely popular country music recording, 
and since then records and the broadcast airwaves have 
been winning new audiences for country and Western 
music all over America and around the world—so that 
now the term describes not just a locale but a state of 


mind and style of taste, as much beloved downtown as 
on the farm. 

Today, no matter where men and women happen to 
live, country music may be one of the truest voices speak- 
ing to and for them. All of us can better understand our 
Nation’s head and heart by listening to “hear America 
singing” in that voice. 

Now, THEREFORE, I, RicHarp Nixon, President of 
the United States of America, ask Americans to mark the 
month of October, 1973, with suitable observances as 
Country Music Month. 

In Witness WHEREOF, I have hereunto set my hand 
this twenty-ninth day of September, in the year of our 
Lord nineteen hundred seventy-three, and of the Inde- 
pendence of the United States of America the one hundred 
ninety-eighth. 

RicHarp Nixon 


[Filed with the Office of the Federal Register, 11:10 am., 
October 1, 1973] 


Digest of Other 


White House Announcements 


Following is a listing of items of general interest which 
were announced to the press during the period covered 
by this issue but which are not carried elsewhere in the 
issue. Appointments requiring Senate approval are not 
included since they appear in the list of nominations 
submitted to the Senate, below. 


September 24 
Senator Wallace F. Bennett of Utah met with the Presi- 
dent at the White House to report on his trip to Vienna 


where he attended the International Atomic Energy Con- 
ference meetings which began September 18. 


September 25 


Representative Dick Shoup of Montana called on the 
President at the White House to present a plaque from 
the Montana Outfitters and Dude Ranch Association ex- 
pressing the Association’s deep concern for the Nation’s 
efforts in environment and conservation. 

Members of the President’s Committee on Health 
Education met with the President at the White House to 
present their final report. 

Representative Gerald R. Ford, House Minority 
Leader, met with the President at the White House. 


September 26 


Caspar W. Weinberger, Secretary of Health, Educa- 
tion, and Welfare, met with the President at the White 
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House to discuss the progress in securing enactment of the 
President’s education initiatives. 


September 27 


The Republican leadership of the Congress met with 
the President at the White House. 

Norman Kirk, Prime Minister of New Zealand, met 
with the President at the White House. 


September 28 

Soviet Foreign Minister A. A. Gromyko met with the 
President at the White House. 

The President today accepted the resignation of Hiram 
R. Cancio as United States District Judge for the District 


1209 


of Puerto Rico, effective upon the confirmation of a 
successor. 

The President today accepted the resignation of Donald 
M. Horn as United States Marshal for the Southern Dis- 
trict of Ohio, effective September 21, 1973. 

Daniel P. Moynihan, U.S. Ambassador to India, met 
with the President at the White House. 


September 29 


Chancellor Willy Brandt of the Federal Republic of 
Germany met with the President at the White House. 


Senator Charles H. Percy of Illinois met with the Presi- 
dent at the White House. 





CHECKLIST OF WHITE HOUSE 
PRESS RELEASES 


Listed below are releases of the Office of 
the White House Press Secretary during 
the period covered by this issue which have 
not been included in the issue. 


Released September 24, 1973 


Fact sheet: report by the President’s Ad- 
visory Panel on Timber and the Environ- 
ment 


Released September 25, 1973 


News briefing: on their report to the Presi- 
dent on the President’s Committee on 
Health Education—by R. Heath Larry, 
Chairman, Walter J. McNerney, Vice Chair- 
man, President’s Committee on Health 
Education, and Dr. Charles Edwards, As- 
sistant Secretary for Health, Department 
of Health, Education, and Welfare 

Fact sheet: report by the President’s Com- 
mittee on Health Education 


Released September 26, 1973 


Fact sheet: Rehabilitation Act of 1973 

News briefing: on the Rehabilitation Act of 
1973—by Caspar W. Weinberger, Secretary, 
Department of Health, Education, and 
Welfare. 


CHECKLIST OF WHITE HOUSE 
PRESS RELEASES—Continued 


Released September 27, 1973 


Fact sheet: patent reform 

News briefing: on the President’s message on 
patent reform—by John K. Tabor, Under 
Secretary, Karl Bakke, General Counsel, 
and Rene D. Tegtmeyer, Acting Commis- 
sioner of Patents for Trademarks, Depart- 
ment of Commerce, and Thomas Kauper, 
Assistant Attorney General, Department of 
Justice 





NOMINATIONS SUBMITTED 
TO THE SENATE 


The following list does not include promo- 
tions of members of the Uniformed Services, 
nominations to the Service Academies, or 
nominations of Foreign Service officers. 


Submitted September 25, 1973 


WILLIAM JOHN FELLNER, of Connecticut, to be 
a member of the Council of Economic Ad- 
visers, vice Marina von Neumann Whitman, 
resigned. 


Submitted September 26, 1973 


Henry A. Byroabe, of Indiana, a Foreign Serv- 
ice officer of the Class of Career Minister, 
to be Ambassador Extraordinary and Pleni- 
potentiary of the United States of America 
to Pakistan. 

Brut H. PrRIBiey, of Kansas, to be Federal Co- 
chairman of the Ozarks Regional Commis- 
sion, vice E. L. Stewart, Jr., resigned. 

WYTHE D. QuARLEs, JR., of Virginia, to be a 
member of the Railroad Retirement Board 
for the term of 5 years from August 29, 1973 
(reappointment). 
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NOMINATIONS SUBMITTED TO THE 
SENATE—Continued 


Withdrawn September 26, 1973 


WILLiAM HINTON FPristey, of Kansas, to be 
Federal Cochairman of the Ozarks Regional 
Commission, vice E. L. Stewart, Jr., re- 
signed, which was sent to the Senate on 
September 20, 1973. 


Submitted September 27, 1973 


JoHN J. TWoMEY, Jr., of Illinois, to be United 
States Marshal for the Northern District 
of Illinois for the term of 4 years vice John 
C. Meiszner. 


Submitted September 28, 1973 


HERMAN R. Stavunt, of Florida, to be Under 
Secretary of the Army, vice Kenneth E. 
BeLieu, resigned. 

Prank A. SHRONTZ, of Washington, to be an 
Assistant Secretary of the Air Force, vice 
Philip N. Whittaker, resigned. 





ACTS APPROVED BY 
THE PRESIDENT 
Approved September 26, 1973 


Public Law 93-112 
Rehabilitation Act of 1973. 








INDEX TO ISSUES 27-38 


CUMULATIVE INDEX TO PRIOR ISSUES 


Third Quarter, 1973 


[See Index of Contents for Documents in this Issue] 


Abplanalp, Robert H 1036, 1052 

ACTION 1015, 1016, 1070, 1131 

Acts approved. See last page of tert in 
each issue 


Addresses and Remarks of the President 


See also News Conferences 

Bethesda Naval Medical Center, upon 
departure 

Economic statistics, exchange of re- 
marks with Secretary Shultz and 
Chairman Stein 

Economy, radio address to Nation... 879 

Energy policy, upon introducing Gov- 


Meetings with foreign leaders 
Mohammad Reza Shah 


Islamic 
Prime Minister 


Republic of, 
Zulfikar Ali 
1135, 1138, 1170 
National legislative goals, radio ad- 
dress to Nation 
Swearing-in ceremonies 
Central Intelligence Agency, Direc- 


Federal Bureau of Investigation, 
Director Kelley 
State Department, Secretary Kiss- 
inger 
Treatment Alternatives to Street 
Crimes Conference 
Veterans of Foreign Wars, national 
convention 
Watergate investigation, address to 
Nation 
White House Staff, upon returning 
from Bethesda Naval Medical 


Administration, accomplishments. 
Administrative Conference of 


Adult Education, National Advisory 
Council on 





978 
Po abs ony U.S. Ambassador to... 948, 957 
Agency for International Development_ 1043, 


1065, 1069, a 
Agnew, Vice President Spiro T_.__.._- 918, 


978, 1021, 1023, 1046, 1052, 1170 
Agriculture, Department of 


Agriculture and agricultural programs 
Export activities under Public Law 
480 


Agriculture and Consumer Protection 
Act of 1973 


Air Force, Department of the 





Alon, Col. Yosef 
Ambassadors 
Foreign, presentation of credentials, 
visits, etc 935, 947, 955 
United States. See under Appoint- 
ments and Nominations; Resigna- 
tions and Retirements; country to 
which assigned 
Amprose, Myles J 955 
American National Red Cross 902 
American Revolution Bicentennial Ad- 
ministration, proposed 
Amtrak. See National Railroad Passen- 
ger Corporation 
Anders, William Alison.. 914, 920, 1128, 1132 
Anderson, Robert B 885 
Andrews, Robert T ° 
1003, 1042, 1063, 1122, 1163 
Animal feed importation 
Annenberg, Walter H 


1096 


Appointments and Nominations 
ACTION, Associate Directors 


Air Force Department 
Assistant Secretary 
Chief of Staff 
Secre 


Central African Republic 
Dominican Republic 


Somali Democratic Republic__.. 941, 957 
Thailand 
American National Red Cross 
Arms Control and Disarmament 
Agency, United States 
Assistant Directors... 927, 936, 1032, 1070 
1032, 1070 
Army Department, Assistant Secre- 
tary 998, 1070 
Atomic Energy Commission. 914, 920, 1070 
Bahamas independence celebration, 
President’s Representatives 
Civil Aeronautics Board 
Commerce Department 
Assistant Secretary 1057, 1070 
General Counsel 941, 957 
Consumer Product Safety Commis- 
sion 
Council on Economic Policy 
Defense Department, Assistant Secre- 
tary 937, 957 
Delaware River Basin Commission... 1057 
District of Columbia 
Public Service Commission.. 1128, 1132 
Superior Court, associate judges.. 903, 
979 


Environmental Financing Authority, 


Deputy Administrator 
Equal Employment Opportunity Com- 
mission 


885 Appointments and Nominations— 


Continued 
Farmers Home Administration, Ad- 
934, 936 
Federal Communications Commis- 
1165, 1171 
Federal Council for Science and Tech- 
nology, Chairman 902 
Federal Maritime Commission... 1047, 1070 
Federal Property Council 
Federal Reformatory for Women 
Federal Trade Commission 
Foreign Claims Settlement Com- 
mission 1004, 1070 
Gabonese National Day, President’s 
Representatives 
Health, Education, and Welfare De- 
partment 
Assistant Secretary 
General Counsel 
Public Health Service, 
Library of Medicine 
Social Security Administration, 
Commissioner 949, 957 
Health Industry Advisory Commit- 
tee 882, 1131 
Housing and Urban Development De- 
partment, Assistant Secretary... 889, 920 
International Atomic Energy Agency 
Alternate Representative... 1128, 
Representatives 1128, 
International Bank for Reconstruc- 
tion and Development 
US. Alternate Executive Director_-_ 


National 


1132 
1132 


884, 
903 
US. Alternate Governor 

International Joint Commission, 


International Monetary Fund, US. 
Alternate Governor 11 

Justice Department 
Deputy Attorney General ° 
Drug Enforcement Administration, 

Administrator 

Law Enforcement Assistance Admin- 
istration, Deputy Administrator-___ 

Law of the Sea Conference, Special 
Representative and Chief. US. 
Delegation 

National Advisory Council on Exten- 
sion and Continuing Education___ 

National Cancer Advisory Board__.- 

National Capital Planning Commis- 


National Commission on Libraries 
and Information Science... 1131, 1171 
National Council on Educational Re- 
search 
National Credit Union Board 
National Endowment for the Arts, 
Chairman 1130, 1171 
National Labor Relations Board. 1036, 1070 
National Railroad Passenger Corpora- 
tion 
National Science Foundation, Assist- 


Assistant Secretaries.. 972,979, 998, 1070 
Under 91 
Nominations submitted to Senate. 
See last page of text in each issue 
Office of Telecommunications Policy, 


Overseas Private Investment Cor- 


Fed- 
1165, 1171 
Paraguayan inauguration ceremonies, Wass 
Postal Rate Commission, Chairman... 950 
Postal Service, United States.... 929, po 





Appointments and Nominations—Continued 
President’s Commission on Personnel 
Interchange 
President’s Commission on White 
House Fellowships 
President’s Committee on Mental Re- 


Renegotiation Board 
Rural Telephone Bank 
Securities and Exchange Commission 


State Department 
Agency for International Develop- 
ment, Administrator 
Assistant Secretary 
Disapproval of nomination 
Secretary 
Transportation Department 
Assistant Secretary 
General Counsel 
National Highway Traffic Safety 
Administration, Administrator__ 
957 
Treasury Department 
Assistant General Counsel.... 927, 936 
Deputy Under Secretary 917, 920 
United Nations 
General Assembly 
Alternate Representatives. 1127, 1132 
Representatives 1127, 1132 
United Nations Economic and Social 
Council, Executive Board 
United Services Organization, Inc.. 1046 
US. attorneys 
Alabama 


Pennsylvania 
South Dakota 


Withdrawal of prior nomination. 1132 
7 


US. circuit judges 


United States Negotiator on Tex- 

tile Matters 1007, 1070 
White House Staff 

Assistant 

Military Assistant 

Science Adviser 


Appropriations bills 

Argentina, U.S. Ambassador to 

Arizona, U.S. marshal 

Arkansas, U.S. attorney 

Armed Forces, United States 
Hazardous duty, incentive pay 
Military bases, closing 

Arms Control and Disarmament Agency, 
United States 


Armstrong, Anne L 

Army, Department of the, Assistant 
Secretary 998, 1070 
Arts, National Endowment for the... 935, 
1130, 1171 


901, 
927, 936, 1032, 1033, 1070 
977 


Atlantic Treaty Association 
Atomic Energy Agency, International_-. 1128, 
oe 


Atomic Energy Commission 
920, 1057, ior 


Augustine, Norman R 998, 1070 


Australia, Prime Minister 
Gough Whitlam, meeting with Presi- 
dent 

Aviation Trophies, 
tional 


Harmon Interna- 


Awards and Citations 


Distinguished Service Medal 
Harmon International Aviation 
Trophies 


Independence celebration, President's 
Representatives 
US. Ambassador to 
Baker, Sen. Howard H., Jr 
Bakke, Karl E 
Bangladesh, POW return agreement_.. 1041 
Bank Board, Federal Home Loan... 935, 1144 
Bank for Reconstruction and Develop- 
ment, International 884, 
903, 1068, 1078, 1127, 1132 
Banks and banking 
Barnum, John W 
Baron, Lita 
Bartels, John R., Jr 
Bauman, Repr. Robert E 
Beasley, William Howard, III 
Becker, William 


Berglund, Harry D 

Bethesda Naval Medical Center, Md-_-.. 898, 
902, 915, 918, 919 

Better Communities Act, proposed... 1091, 


BGS Shoe Corp 
Bhutto, Zulfikar Ali 902, 
918, 955, 1043, 1135, 1138, 1164, 1170 
Bicentennial Administration, American 
Revolution, proposed 


Bill Signings 


Agriculture and Consumer Protection 
Act of 1973, statement. 

Crime Control Act of 1973, ceremony- 

Highway aid and safety, statement-__ 

Second supplemental and continu- 
ing appropriations, statement 

Social security benefits increase, 
statement 

Veterans Health Care Expansion Act 
of 1973, statement 


Binder, Robert Henri 

Blackburn, Repr. Ben B 

Blake, Robert O 

Bland, Richard E 

Blind and Other Severely Handicapped, 
Committee for Purchase of Prod- 
ucts and Services of the 


1973—THIRD QUARTER 


Blunt, William W., Jr 
Boggs, Repr. Corinne C 
Bolivia, U.S. Ambassador to. 
Bond, Gov. Christopher S 
Bongo, Albert Bernard 
Bowers, John L., Jr 
Boykin, Nancy M 

Brehm, William Keith 
Brennan, Peter J 
Brewster, Leo. 

Brewster, Robert C 
Brezhnev, L. I 

Brian, Dr. Earl W 
Brinegar, Claude S 
Brooke, Sen. Edward W 
Brown, Gen. George S 
Brownell, 


Buchanan, Repr. John H., Jr__.. 1127, 1132 
Buckley, William F., Jr 1127, 11382 
Budget 
Message to Congress 
Statement 
Bunker, Ellsworth 
Burger, Warren E 
Burke, Adm. Arleigh A 
Burkett, William R. 
Burns, Dr. Arthur F. 


Burress, Richard T 

Business and industry, fuel shortage__ 
Busterud, John A. 
Buttars. Royal K 
Butterfield, Alexander P 


973 
1134, 1171 
904 


Buzhardt, J. Fred 
921, 922, 968, 971, 
1122, 1163, 1166 
Byrne, Thomas R. 
Byrne, William Mathew, Jr 
Byroade, Henry Alfred 
Cabinet 
Meetings with 


905, 
1003, 1042, 1063, 


Vice President 
California 
Governors meeting with President on 
energy and environment. 
US. district judge 
Cambodia 
See also Indochina; Vietnam conflict 


US. bombing policy 
936, 955, 1009-1012, 1024, 1027, 
U.S. combat activity 
Camp David, Md., President’s visit 
Campaign reform 109 
Canada International Joint Commis- 
sion, United States and 


Cancer Panel, President’s 
Cancer program, National... 1004, 1005, 1069 
Cannon, David J 979, 1131, 1132 
Capital punishment 
Capitol Historical 
States 
Captive Nations Week 
Cardosi, Victor 
Cardwell, James B 
Cargo, William I 
Carr, Charles Hardy 
Carr, Patrick E 
Carrier, Floyd Eugene 
Carroll, Selyn 
Casey, Daniel William, Sr 
Casey, Thomas R 
Casey, William J 
Cattell, Newton 
Catto. Henry E., Jr 
Central African Republic, U.S. Ambas- 
889 


Chairman 
Deputy Director 





INDEX TO ISSUES 27-38 


Checklist of other White House press 
releases. See last page of text in each 


China, People's Republic of 
Huang Chen, Chief of Liaison Office, 
meeting with President 
Kissinger visit, proposed 1 
Citizenship Day and Constitution 
Week 1031 


Civil Aeronautics Board 

Civil Service Commission, United States. 1044 

Claims Settlemer* Commission of the 
United States, - 


Clayton, Richard, Jr 
Clayton, William F 


Coal mine health and safety 
Coast Guard, United States 


Cobb, Henry VanZandt. 
Coffee agreement, international 
Colby, William E 
Colombia, U.S. Ambassador to 
Colorado 

Disaster assistance 

US. district judge 


Combined Federal Campaign 
Commerce, Department of 
Assistant Secretary 
General Counsel 
Secretary 
Communications Commission, Federal. 1165, 
1171 
Community development, legislative 
program 
Congress 
House of Representatives 
Majority Leader 
Speaker 
Meeting with Mohammad Reza Shah 
Pahlavi of Iran 
Meetings with President 
Bipartisan leaders 
Bipartisan members 
Courtesy calls ev gare mem- 
bers 55, 956, 1069, 1130, 1170 
House of mat 


1130, 1131 


Republican Policy Committee... 935 
Republican leaders 903, 936, 1070 
Republican Senators supporting 

President's policies 

Senate 
Foreign Relations Committee 

Disapproval of State Department 

nomination 

Meeting with Mohammad Reza 

Shah Pahlavi of Iran 
Majority Leader 
Select Committee on Presidential 
Campaign Activities 
Answer to complaint 
Hearings .-- 904, 985,087,900,001, 993 
Letters to Chairman 


Special Counsel Buzhardt. 
Congress, Communications to 


See also Letters, Messages, Tele- 
grams; Veto Messages and Memo- 
randums of Disapproval 

Agricultural exports under Public 
Law 480, annual report transmittal. 899 

Customs convention on international 





stabilization 
report transmittal 





Congress, Communications to—Continued 
Environmental quality, annual report os 
il 
Extradition treaty with 
transmittal to Senate 
Federal Coal Mine Health and Safety 
Act, annual report transmittal-_-__- 
Gas pipeline safety, transmittal of re- 


956 


ports 

Government employees pay raise.... 1044 

Hazardous materials control, annual 
report transmittal 

Housing policy, message 

International civil aviation conven- 
tion, transmittal to Senate 

International coffee agreement, trans- 
mittal to Senate 

International exhibitions, 


1069 
1141 


1131 


annual re- 


International expositions convention, 
transmittal to Senate 

Juvenile Delinquency Prevention and 
Control Act of 1968, annual report 


National Advisory Council on Adult 
Education, annual report trans- 


National Advisory Council on Eco- 
nomic Opportunity, annual report 


National Advisory Council on Exten- 
sion and Continuing Education, 
annual report transmittal 

National cancer program, report 


National Cooley’s Anemia Control Act, 
annual report transmittal 
National housing goals, annual re- 


National legislative goals 

National Science Board, annual re- 
port transmittal 

Radiation Control for Health and 
Safety Act of 1968, annual report 


Railroad Safety Act, annual report 
transmittal 

St. Lawrence Seaway Development 
Corporation, annual report trans- 
mittal 

Sickle cell anemia, annual report 
transmittal 

Taxation convention with Union of 
Soviet Socialist Republics, trans- 
mittal to Senate. 

United Nations, U.S. participation, 
annual report transmittal 

Upland cotton program, annual re- 


World Tourism Organization statutes, 
transmittal to Senate 
World Weather program, annual plan 
transmittal 
Youth Conservation Corps, annual 
report transmittal 
Connally, John B 
Connecticut, Governors meeting with 
President on energy and environ- 
ment 
Conservation Corps, Youth 
en Week, Citizenship Day 


PA industry, housing... 1149, 
Consumer interests 
Furniture complaints 


Consumer Product Safety Commission_ 


posed 
Continuing Education, National Ad- 
visory Council on Extension and_ 899, 1046 


Cost of Living Council 
Counsellor to the Chairman 


Economic stabilization program 
907, 908, 910, 912 
895 


Coster, Clarence M 

Cotter, Donald R 

Cotton, upland program 

Courts, District of Columbia, Superior 
Court, associate judge 

Courts, United States 


North Carolina 
Oklahoma 


U.S. Court of Appeals, District of 
bia 


1100, 1101, 1154, 1166, 1170 
U.S. Court of Customs and Patent Ap- 
peals, associate judge 
US. district court, District of Co- 
933, 961, 999, 1041, 1044 
US. district judges 


Cox, Archibald 


934, 1061, 1101, 1122, 1163, 1166 
Credit Union Board. National 904 
Crime Control Act of 1973. 


Cuba, 
Customs convention on international 
transit of goods 


Dean, John Wesley, III 
986, 992, 993, 1018, 1019, ey 
1055 


Defense, Department of 
See also specific service branch 





lv 


Defense procurement bill. See Military 
procurement authorization bill 

Defense spending. See under Economy, 
national 


Delaware River Basin Commission._.. 1057 
Dent, Frederick B 
De Roulet, Vincent 
Development, International Bank for 
Reconstruction and 884, 
903, 1068, 1078, 1127, 1132 
DeWinter, John H 1132 
DiBona, Charles 979, 1034, 1068, 1070 
Digest of other White House an- 
mouncements. See last pages of tezt 
in each issue 
Disarmament Agency, United States 
Arms Control and. See Arms Control 
and Disarmament Agency, United 
States 
Disaster assistance 
Amendments, veto 
Colorado 
Legislative program 
Mississippi 
Missouri 
New Hampshire 
New Jersey. 


Disaster relief fund 890, 
891, 895, 901, 906, 918, 972, — 1039 
Distinguished Service Medal, 
John D. Ryan 
District of Columbia 
Public Service Commission. 935, 1128, 1132 
Self-government 109: 
Superior Court, associate judges.... 903, 
979, 1004 
US. Court of Appeals. 
1100, 1101, 1154, 1166 
US. district court__ 933, 961, 999, 1041, 1044 
Dividends, Committee on Interest and. 1143 
Documents, Presidential 891, 
933, 934, 936, 961, 1019, 1023, 1041, 
1044, 1054, 1061, 1100, 1154, 1166 
Domestic policy 
News briefing on 
News conference remarks 


to 
Dorn, Revr. Wm. Jennings Bryan 
Drug Abuse Law Enforcement, Office 
885, 955 
Drug Enforcement Administration_... 885, 
1126 
Drugs. See Narcotics and dangerous 


20, 
935, 1046, 1063 
Economic Opportunity, National Advi- 


Economic Opportunity, Office of, Fed- 
eral Regional Councils, membership 





Quarterly report 
Statement 
Economy, national 
Address to Nation 
Defense spending 
1077, 1097, 1098, 1168, 1170 
Economic statistics 1046, 1063 
Financial system, message to Con- 


Economy, national—Continued 
Meetings with President 
Cabinet 
Economic advisers i 
Republican Congressional leaders.. 903 
News conference remarks 1050, 1053 
1071, 1072 
Statement 
Ecuador, U.S. Ambassador to 
Eddy, Donald G 
Education, legislative program.___ 1086, 1087 
Education, National Advisory Council 


Education, National Advisory Council 

on Extension and Continuing-_. 899, 1046 
Education, Office of 
Educational Research, National Coun- 


Eger, John 
Ehrlichman, John D 
993, 1018-1020, 1022-1024, 1055 
Eisenhower, Mrs. Dwight D 942 
Eisenhower Highway, Dwight D. 
El Salvador, U.S. Ambassador to 
Election reform 
Election Reform, Non-Partisan Com- 
mission on Federal 
Elections, President’s "72 campaign.... 985, 
988, 1021 
992, 993, 1018, 1019, 1022-1024, 1055 
Eliot, Theodore L., Jr. 


Elisburg, Daniel 
Ellwood, Dr. Paul M., Jr 
Emergency Medical Services Systems 
Act of 1973, veto 948, 1128 
1067 
Employ the Handicapped Week, 
1137 
Employee Benefits Protection Act, pro- 
posed 
Employment Opportunity Commission, 
ual 1003, 1070 
ihiahepianet and unemployment, mini- 
1048, 1055, 1056, 1154 


1088 


See also Fuel 

Governors meeting with President__- 1170, 
171 

Legislative program 1080-1084 

News conference remarks 


973, 
979, 1034, 1046, 1070, 1170, 1171 
Environment 
Governors meeting with President__ 1170, 
1171 
Legislative program 
Water pollution 
Environmental Financing Authority__ 
Environmental Protection Agency 
Administrator 


897 


897, 
931, 936, 951, 982, 1170, 1171 
Assistant Administrator 883, 903 
Deputy Administrator. 
Federal Regional Councils, member- 
ship on 


1133, 1171 
1134, 1171 
1171 
National Contingency Plan powers... 952 
Equal Employment Opportunity Com- 
mission 1003, = 
Equality Day, Women’s 


891, 
0a, 905, 921, 933, 966, 1041 
886 


Erwin, William W. 
Est, Lt. Col. Thomas B 
Europe 
President's visit, proposed 1028, 1030 
Summit with European leaders, pos- 
sibility 


European Communities, Commission 


1973—THIRD QUARTER 


Executive Orders 


Air and water pollution control acts 
administration (EO 11738) 

Drug law enforcement (EO 11727) -- 

Economic stabilization 
Phase IV (EO 11730) 

Federal executive salary schedule (EO 
11736) 

Federal 
11731) 

Federal water and pollution control 
(EO 11735) 

Hazardous duty, incentive pay (EO 
11728) 

Mortgage purchase authorization (EO 
11732) 

National Commission for Industrial 
Peace (EO 11729) 

President’s Committee on the Na- 
tional Medal of Science, member- 
ship (EO 11734) 

Uniformed services members hospital- 
ization (EO 11733) 

Upper Mississippi River Basin Com- 
mission (EO 11737) 


Executive privilege 891, 
892, 905, 933, 961-971, 991, 1023, 1027, 
1157-1160 

Exhibitions, international 915, 1069 

Export Administration Act amendment, 

proposed 

Extension and Continuing Education, 

National Advisory Council on____ 899, 1046 

Eyster, Rodney Eugene 1031, 1070 


Fanucchi, Rose M 
Farley, Philip J 
Farm Family of the Year, meeting with 
President 
Farmers. See Agriculture and agricul- 
tural p' 
Farmers Home Administration 
Administrator 
Disaster assistance. 
assistance 
Farm Family of the Year com- 
petition 


885 


Federal-Aid Highway Act of 1973__ 981, 1005 
Federal Bureau of Investigation 
893, 901, 986, 992, 1018, 1020 
Watergate investigation. See Water- 
gate investigation 
Federal Coal Mine Health and Safety 
Act 9 
Federal Communications Commission- 1165, 
1171 
Federal Council for Science and Tech- 


Federal Criminal Code 

Federal employees. See Government 
employees 

Federal executive salary schedule 

Federal Highway Administration 

Federal Home Loan Bank Board... 935, 1144 

Federal Housing Administration 


Federal Maritime Commission 


Federal National Mortgage Associa- 
tion 
Federal Property Council 
Federal Reformatory for Women 
Federal Regional Councils 
— Reserve System, Board of Gov- 
ernors 1053, 1131, 1143 
Pederal spending. See Budget; Econ- 
omy, national 
Federal-State relations in gas pipeline 
safety 
Federal Trade Commission : 
Federal Water Pollution Control Act. 1122 
Felder, Allie C., Jr 896, 920 
Ferguson, Clarence Clyde, Jr_... 1127, 1132 
Fernandez, Benjamin 004 
Fielding, Dr. Lewis. 





INDEX TO ISSUES 27~—38 


Financial Structure and Reguiation, 
Presidential Commission on. 

Financial system. See Economy, na- 
tional 





Fire Prevention and Control, National 
Commission on. 

Fire Prevention Week, 1973 

Fishing Day, National Hunting and-_- 





Flood Disaster Protection Act, proposed_ 
Florida 
Governors meeting with President 
on energy and environment 
US. district judge. 


Stamp program 
Ford, Repr. Gerald R 
Foreign assistance, legislative program. 1008. 
1099 
Foreign Assistance Act of 1973, pro- 
posed 
Foreign Claims Settlement Commis- 


sion of the United States 1004, 1070 
Foreign policy, comments, by Dr. 
1 





Gabon 
Ambassador to U.S._....-..-.--.-.- 
President Albert pray Bongo, 
meeting with Presid 





Gabonese National Day 
Gardner, Michael R. 
Garment, Leonard 





ing 
GATT. See General Agreement on Tar- 
iffs and Trade 
General Agreement on Tariffs and 


Trade 1069, 1170 
General Electric Co., Buffalo, N.Y...-- 978 





Germany, Federal Republic of, Foreign 
Minister Walter Scheel, meeting with 








Government employees 
Combined Federal Cam 
Federal executive salary schedule_-___ 
Pay raise 




















992, 1018, 1019, 1022, 1023 
Handicapped, Committee for Pur- 
chase of Products and Services of the 
Blind and Other Severely 
Handicapped Week, National perenne 
the 
Handley, William J 
Hanford, Mary Elizabeth 
Hanks, Nancy. 


1124, 1136 


1128, 1171 


Harlow, Bryce N 
Harmon International Aviation Tro- 
phies 


Hauser, Richard A 
Hawaii 
US. attorney 
U.S. marshal-_-__- 
Hawkins, Paula F__ 


936 
904 








1046 

Hazardous materials control_... 1069, 1085 
Health 

Coal mines, report to Congress 

Legislative program 

Radiation control, report to Congress. 
Health, Education, and Welfare, De- 

partment of 
Assistant Secretaries. 890, 903, 1170 
Federal Regional Councils, member- 


956 
1089 
919 


Public Health Service 
Hospitals 
National Institutes of Health 
National Library of Medicine 
Secre 


Hearn, George 

Heating oil supply. 

Hébert, Repr. F. Edward 

Henderson, Loy. 

Heroin beg eer Act, proposed... 1094, 1095 
Herringer, Frank C. 1005 


High Holy Days, Jewish 

Highway Administration, Federal 

Highway Safety Act of 1973 

Highway Safety Advisory Committee, 
National 

Highway Traffic Safety Administration, 
National - es 937, 957, 1005 

Highway Trust Pund 

Highway Week, National 

Hill, John A 

Hispanic Heritage Week, “National__ 

Historic Preservation, Advisory pee ig 














Honor, Medal of. See Medal of Honor 
Houphouet-Boigny, Felix 
Housing 


938, 1131, 1171 
897 





Under Secretary- 
Housing and Urban Development Act 
of 1968. 1004 








v 


Houston, Norman B 

Hove, Melvin A 

Howard, Dr. Ernest B 

Howard, W. Richard 

Huang Chen 

Human resources 
Legislative program 
Remarks 


the 
Humphrey, Sen. Hubert H. 
Hunt, E. Howard 


Illinois, U.S. attorney. 
Impeachment 
{Imports 





Independence Day 
India, POW return agreement with 


Pakistan 
Indiana, US. district judge 
Indians, American. 1089 
Indochina, peace possibility... 955, 984, 1029 
Industrial Peace, National Commis- 

sion for. 
Inflation. See Economy, national 
Information Agency, United States, 

message on 20th anniversary. 
Information Science, National Commis- 

sion on Libraries and 1131, 1171 


900 





Interest and Dividends, Committee on. 1143 
Interest rate ceilings. 953, 954, 1144 
Interior, Department of the 

Bureau of Mines. 

Federal Regional Councils, member- 





923 
Secretary 974, 1034, 1067, 1170, 1171 
International Atomic Energy Agency- 1128, 
1132 
International Bank for Reconstruction 
and Development. 884, 
903, 1068, 1078, 1127, 1132 
International civil aviation conven- 
tion -.. 
International coffee ‘agreement 
International Development, Agency 
1043, 1065, 1069, 1070 
International expositions 915, 1069 
Internat'onal Joint Commission, United 





1127, 1132, 1170 
International transit of goods, customs 
convention 
Interoceanic canal negotiations 
Investment Corporation. Overseas Pri- 
vate 896, 920, 937, 957, 1170 
Iowa, U.S. 887, 936 
Iran, Mohammad Reza Shah Pahlavi, 
meetings with President 





924, 928, 930, ‘s08 
Israel 
Telephone call of condolences to Am- 
bassador Rabin from Military As- 
sistant Scowcroft following slaying 
of Embassy official 
U.S. relations 
Italy, President Giovanni Leone, meet- 
ing with President, proposed. 
Ivory Coast, President Felix Houvhouet- 
Boigny, meeting with President, pro- 
posed 














Prime Minister Kakuei 








vi 


Jaycees, president, meeting with Presi- 
dent 


Jeffery. Gordon 

Jenkins, Howard, Jr 

Jewish High Holy Days 

Johnny Horizon "76 Clean Up America 
Month 

Johnson, Repr. Albert W 

Johnson, James E 


Joint Statements 


Pakistan, Islamic Republic of. 


Jurich, Anthony J 
Justice, Department of 
Assistant Attorney General 
Attorney General 
987, 992, 993, 1019-1021, 1024, 1055 
Deputy Attorney General__.. 885, 931, 936 
Drug Enforcement Administration... 885, 
1126 
Federal Bureau of Investigation. See 
Federal Bureau of Investigation 
Law Enforcement Assistance Admin- 
istration. See Law Enforcement 
Assistance Administration 
Juvenile Delinquency Prevention and 
Control Act of 1968 


Kamp, Carl O., Jr 
Kane, Lawrence A., Jr. 


1022, 1024 
Kentucky, Governors meeting with 
President on energy and environ- 
ment 


Key Biscayne, Fla. 
Audit on purchase and operation of 
residence 1036, 1052, 1053 
President’s visits 
Khmer Republic. See Cambodia 
Kintner, William R 
Kirk, 


Kissinger, Dr. Henry 903, 
947, 1009, 1017, 1026, 1052, 1055, 1070, 
1139, 1166, 1171 
Eleindienst, Richard G 
992, 993, 1019, 1020, 1024, 1084 
Kline, Lt. Gov. Ernest P. 
Kline, Hugh E 
Enauer, Virginia H 
r, 
Kuykendall, Repr. Dan H 
LaBerge, Walter B 
Labor, Department of 
Federal Regional Councils, member- 


Legislative program 
Recreation 


Lang, Mr. and Mrs. George C 
Larey, Bethel 





posed 
Law Enforcement, Office for Drug Abuse_ 


Law Enforcement Assistance Admin- 
istration 


Deputy Administrator 
Federal Regional Councils, member- 
ship on 





Law enforcement and crime 
Narcotics and dangerous drugs 
Remarks 

Law of the Sea Conference 

Lawson, Brig. Gen. Richard L 

Legacy of Parks p 

Legal Secretaries’ 
Week, National 

Legal services program 

Legislative program 
Address to Nation 
Bipartisan Congressional 

meeting with President 
Energy policy 1066, 1067, 1080-1084 
Financial system revision 


Court Observance 


Message to Congress. 1074 
News conference remarks_. 1049, 1050, 1056 
Trade 1063, 1064, 1078, 1079 

Leif Erickson Day 

Leonard, Ethel Louise 

Leonard, James F 

Leone, Giovanni 


Letters, Messages, Telegrams 


See also Congress, Communications 
to; Statements by the President; 
Veto Messages and Memorandums 
of Disapproval 

Atlantic Treaty Association, message 
to annual assembly 

Cambodia, U.S. bombing policy, letter 
to Speaker Albert and Majority 
Leader Mansfield 

Defense spending, letter to Senators 
Mansfield, Scott, and Stennis. 

Information Agency, United States, 
message on 20th anniversary 

Jewish High Holy Days, message---_-_ 

Labor Day, 1973, message 

Mexican earthquake, message of con- 
dolences to President Echeverria 


Milk and animal feed importation, 
letters to Tariff Commission Chair- 
913, 

Pakistani flooding, message of con- 
dolences to President Fazi Ellahi_- 
Resignation, Secretary of State Wil- 


Watergate investigation 
Letter to Chief Judge John J. 
Sirica 
Letter to Secretary George P. 
Shultz 
Letters to Sen. Sam J. Ervin, Jr.... 891, 
921, 933 
Liaison Office. See China, People’s 
Republic of 
Libraries and Information Science, Na- 
tional Commission on 1131, 1171 
Lincoln, Abraham 
Link, Walter J 904 
Loan Bank Board, Federal Home_. 935, 1144 
Loans 


890, 

891, 895, 901, 906, 918, 972, 1031, 1039 
Rural development. 977 

Lodge, John Davis 

Loen, Vernon C 


Lott, Repr. Trent 
Louisiana, U.S. district judge 
Love, Gov. John A 880, 
890, 973, 979, 1034, 1051, 1066, 1070, 
1081, 1170, 1171 
Low-income persons, housing.... 1147-1151 
Lukash, Dr. William M 
1005 
Lynch, Marjorie W. 
Lynn, James T 


MacGregor, Clark 


Management and Budget, Office of 
Deputy Director 


1973—THIRD QUARTER 
Manpower programs, legislative pro- 
gram 1087, 1088 
Mansfield, Sen. Mike... 918, 955, 1069, 1168 
Marinis, Thomas P., Jr 971 
1003, 1042, 1063, 1122, 1163 
Maritime Commission, Federal 2 


Marland, Sidney P., Jr 

Martin, William L., Jr 

Maryland, Governors meeting with 
President on energy and environment 1170 

Massachusetts, Governors meeting with 
President on energy and environment = 


McCullen, Joseph T., Jr. 
McKesson, John A., III 


McNerney, ’ Walter J 
Meadows, Audrey 


Medal of Honor, George C. Lang 

Medal of Science, President’s Com- 
mittee on the National 

Medical services bill, veto 

Medicine, National Library of. 

Meeker, David Olan, Jr 


Meetings With Foreign Leaders 
Australia, Prime Minister Edward 


Gabon, 

Bongo 
Germany, Federal Republic of, For- 

eign Minister Walter Scheel 
Iran, Mohammad Reza Shah Pahlavi. 901, 

924, 928, 930, 935 
Italy, President Giovanni Leone, pro- 
osed 


President Albert Bernard 


P 

Ivory Coast, President Felix 
phouet-Boigny, 

Japan, Prime 


Hou- 


New Zealand, Prime Minister Norman 


Pakistan, Islamic Republic of, Prime 
Minister Zulfikar Ali Bhutto 


Melady, Thomas P 


Memorandums to Federal Agencies 
Combined Federal Campaign 
Mental Retardation, President’s Com- 


Metric system 
Mexico 
Colorado River salinity agreement___ 1046 
President Luis Echeverria Alvarez, 
message of sympathy annie 


Michaels, Edward J 
Mich 
US. district judge 


Middendorf, J. William, IT 
Middle East 
Arab-Israeli conflict 
Oil supply 1052, 1056, 1067, 1068 
Military procurement authorization 
bill, pro; 1168, 1170 
Milk importation... 909, 912, 913, 1039, 1040 
9 


Miller, Murray W 
Miller, Robert H 
Miller, Terry 

Mills, Bradford 

Mills, Repr. Wilbur D 
Mines, Bureau of 


Mississippi 
Disaster assistance 


Mississippi River Basin Commission, 





INDEX TO ISSUES 27-38 





Mollenhoff, Clark R 
Monetary Fund, International 





Mortgage Association, Government Na- 
tional 


1 
Mortgages .... 938, 953, 1053, 1142-1146, 1153 
Morton, Rogers C. B 
Mossadegh, 
Murray, Bill Carnes 
Narcotics and dangerous drugs 





974, 1034, 1067, 1170, 1171 





Law 
Legislative program 

Narcotics Intelligence, Office of Na- 
tional 

National Advisory Council on Adult 


National Advisory Council on Economic 

Opportunity 
National Advisory Council on Exten- 

sion and Continuing Education._ 899, 1046 
National Cancer Advisory Board. 997 
National Cancer Institute 
National Cancer program... 1004, 1005, 1069 
National Capital Planning Commission. 978 
National Commission on Fire Preven- 

tion 


National Contingency Plan 952 

National Cooley’s Anemia Control Act. 1131 

National Council on Educational Re- 
search 

National Credit Union Board 

National Employ the Handicapped 
Week 

National Endowment for the Arts... 935, 

1130, 1171 
National Endowment for the Humani- 


National Governors’ Conference, Chair- 
man, meeting with President. 





Committee 
National Highway Traffic Safety Ad- 
ministration 
National Highway Week 
National Hispanic Heritage Week 
National Hunting and Fishing Day... 1128 
National Institutes of Health 935 
National Labor Relations Board... 1036, 1070 
National Legal Secretaries’ Court 


National Library of Medicine 
National Medal of Science, President’s 





National Next Door Neighbor Day. 
National Railroad Passenger Corpora- 


National Science Board 
National Science Foundation... 935, 960, 979 
National security 
Comments on 
News conference remarks 
National Security Council, staff.. 1026, 1030 
—— Sickle Cell Anemia Control 
National Student Government Day.... 881 
National Treatment Alternatives to 
Street Crime Conference 


Natural Gas Pipeline Safety Act of 


1008, 1009, 1022, 1169 
1050 


Navy, Department of the 


Nepal, U.S. Ambassador to 
Netherlands, U.S. Ambassador to. 1033, 1070 
Neumann, Robert G 


Disaster assistance 
Governors meeting with President on 
energy and environment. 
New Mexico, U.S. marshal 


New Zealand, Prime Minister Norman 
Kirk, meeting with President, pro- 


News Conferences 


August 22 (No. 32) 
September 5 (No. 33) 


News Conferences Other Than 
Presidential 


Secretary of State-designate, Dr. 


Next Door Neighbor Day, National..... 995 
Niger, U.S. Ambassador to 902 
Nix, Repr. Robert N. C 1127, 1132 
Nominations submitted to Senate. See 

last page of text in each issue 
Non-Partisan Commission on 

Election Reform 
Norodom Sihanouk 
North Carolina, U.S. attorney 
North Dakota, U.S. marshal 
Norway, U.S. Ambassador to 
Nuclear energy 
Nunn, Beula C 


O’Donnell, Patrick E 
Office. See other part of title 
Ohio, U.S. marshal 


Oil Policy Committee. 974 
Oil supply 1052, 1056, 1067, 1068, 1081 


O’Melia, Richard Joseph 
O'Neill, Repr. Thomas P 
1050, 1056, 1190 
Ortoli, Francois-Xavier 1170 
Ge Ne Widiccacnctdssccussnse 1170 
Outer Continental Shelf 
Overseas Private Investment 
896, 920, 937, 957, 1170 


Pahlavi, 


Pakistan, Islamic Republic of 
Flooding 
Joint statement 
Prime Minister Zulfikar Ali Bhutto, 


918, 955, 1135, 1138, 1170 
POW return agreement with India... 1041 


e008, 1042, 1063, 1122, ies 


Parks. See Recreation 


S. marshal 
Pension reform, legislative program... 1088 
Interchange, President’s 


993, 1018, 1020, 1024, 1084 
Petroleum and petroleum products.... 973, 
975, 1034 
Phase IV. See under Economic stabili- 
zation program 


Pittle, R. David 
Pollution. See Environment 
ht J 


Postal Service, 

Potter, David Samuel 

Powell, John H., Jr 

Powerplant siting 

Presidential Commission on Financial 
Structure and Regulation 

Presidential documents 

934, 936, 961, 993, 1019, 1023, 1041, 
1044, 1054, 1061, 1100, 1154, 1166 

President’s Cancer Panel 997, 1004 

President’s Commission on Personnel 
Inte 

President’s Commission 
House Fellowships 

President’s Committee on Mental Re- 
tardation 

President’s Committee on the National 
Medal of Science 

President's foreign travel 
China, People’s Republic of, com- 


Europe, possibility 
Latin America, possibility 1029 
Union of Soviet Socialist Republics, 

101 


898, 

902, 903, 915-917, 919, 920 

President’s residences 1036, 1052, 1053 
President’s Staff. See White House Staff 


Private Investment Corporation, Over- 
896, 920, 937, 957, 1170 


Proclamations 
Captive Nations Week, 1973 (Proc. 
4229 


) 

Child Health Day, 1973 (Proc. 4244) __ 

Citizenship Day and Constitution 
Week (Proc. 4237) 

Columbus Day, 1973 (Proc. 4231)... 

Fire Prevention Week, 1973 (Proc. 
4243) 

General Pulaski’s Memorial Day 
(Proc. 4232) 

Johnny Horizon ‘76 Clean Up Amer- 
ica Month (Proc. 4246) 

Leif Erikson Day, 1973 (Proc. 4233) .. 


National Employ the Handicapped 
Week, 1973 (Proc. 4245) 

National Highway Week, 1973 (Proc. 
4239) 

National Hispanic Heritage Week, 
1973 (Proc. 4241) 





viii 


Proclamations—Continued 
National Hunting and Fishing Day 
(Proc. 4242) 
National Legal Secretaries’ Court 
Observance Week (Proc. 4234)-_-___ 
National Next Door Neighbor Day, 
1973 (Proc. 4235) 
National Student Government Day 
(Proc. 4228 881 
4240) 1048 
Women’s Equality Day (Proc. 4236). 996 


Product Safety Commission, Consumer. 995, 
1070 

Propane fuel 

Property Council, Federal 

Public Health Service 


959, 979 


National Institutes of Health 

National Library of Medicine 
Public Service Commission.. 935, 1128, 1132 
Pulaski’s Memorial Day, General 


Quarles, John R., Jr 
Quello, James H 
Rabin, Yitzhak 
Rader, Lloyd E., Sr 
Radiation Control 
Safety Act of 1968 


Radio Addresses to the Nation 


Economy, national 
National legislative goals 


Railroad Passenger Corporation, Na- 


for Health and 


Railroad Safety Act 
Railroads, legislative program 


1128, 1132 
1036, 1052 


Reconstruction and Development, In- 
ternational Bank for 884, 

903, 1068, 1078, 1127, 1132 

Recordings, President’s conversations. 905, 
921, 933, 934, 936, 961, 987, 988, 993, 
994, 999, 1017-1019, 1023, 1041, 1044, 
1054-1056, 1061, 1100, 1154, 1166 

Recreation, parks and open spaces 

Red Cross, American National 

Reed, John A., Jr 


Reformatory for Women, Federal 
Regional Councils, Federal 923 

1007, 1009, 1013, 1014 
Renegotiation Act of 1951 896 
Renegotiation Board... 886, 934, 1015, 1070 
Reorganization authority 1096, 1097 


Reports to the President 


National Commission on Fire Preven- 
tion and Control, final report 
Republican National Committee 


Resignations and Retirements 


ACTION, Associate Director 
Ambassadors, United States 


and Disarmament 
Agency, United States 
Assistant Director 


Committee for Purchase of Prod- 
ucts and Services of the Blind and 
Other Severely Handicapped 

Cost of Living Council, Counsellor to 
the Chairman 

Defense Department, Assistant Secre- 
taries 


Resignations and Retirements—Continued 

District of Columbia 
Public Service Commission. ‘ 
Superior Court, associate judge_._._._ 1004 

Environmental Protection Agency, 
Deputy Administrator 

Federal Home Loan Bank Board-_--_-_ 

Health, Education, and Welfare De- 
partment, Assistant Secretary 

Interior Department, Bureau of Mines, 
Director 

Interoceanic canal negotiations, U.S. 
Special Representative 

Law Enforcement Assistance Admin- 
istration, Associate Administrator. 1045 

National Highway Safety Advisory 
Committee 

Navy Department, Assistant Secre- 
tary 

Ozarks Regional Commission, Federal 
Cochairman 

President’s Commission on Personnel 
Interchange 

Renegotiation Board, Chairman 

State Department 
Agency for International Develop- 

ment, Administrator 

Secretary 1016, 1025 

United Nations Commission on Nar- 
cotic Drugs, U.S. Representative-__ 

U.S. attorney 


935 


978 


Wisconsin 
US. district judges 
California 
Colorado 
Louisiana 
Michigan 
Texas 
U.S. marshal, Mississippi 
White House Staff, Special Advisor_-_ 


Retirement Benefits Tax Act, proposed. 1088 
Reynolds, Hal F 884, 903 
Rhinelander, John B 1030, 1070 
Richardson, Elliot L 

Rickenbacker, Capt. Eddie 

Robertson, William B 

Robinson, Charles E 

Rogers, William P. 


947, 
1010, 1016, 1017, 1025, 1026 
Roth, Robert J 1132 
Ruckelshaus, William D 
Rural areas, housing 
Rural Telephone Bank 


Ryan, Gen. John D 
Ryan, John L 


Saccio, Leonard J 
Safety 
Coal mines, report to Congress 
Gas pipeline, report to Congress 
Highway 
Radiation control, report to Congress_ 
Railroad, report to Congress 
Safety Administration, National High- 
way 937, 957, 1005 
Safety Advisory Committee, National 
Highway 
Safety Commission, Consumer Prod- 
uct 


919 


St. Lawrence 
Corporation 
Salmon, Gov. Thomas P 
Salzman, Herbert 
San Clemente, Calif. 
Audit on purchase and operation of 
residence 1036, 1052, 1053 
President’s visits 901, 1033, 1046 
Santa Barbara Energy Reserve 1084 
Saudi Arabia, U.S. Ambassador to---- 1035, 
1045, 1070 
1127, 1132 
1127, 1132 
1127, eo 


Seaway Development 


Scali, John A 

Scammon, Richard M 
Schaufele, William E., Jr 
Scheel, 

Schlesinger, James R_--- 885, 902, 1169, 1170 
Schmidt, Benno C 

Schmults, Edward C 


1973—THIRD QUARTER 


Schneebeli, Repr. Herman T 

Schwarz, Henry A 

Schweigert, Thomas F 

Science, President’s Committee on the 
National Medal of 

Science Board, National 

Science Foundation, National__. 935, 960, 979 

Science and Technology, Federal Coun- 


902 

Scott, Sen. Hugh_-_--. 903, 918, 936, 1070, 1168 

Scott, Stanley S. 886 

Scowcroft, Brig. Gen. Brent 

SEATO. See Southeast Asia Treaty 
Organization 

Secret Service, United States 

Secretaries’ Court Observance Week, 
National Legal 

Securities and Exchange Commission__ 892, 

Seevers, Gary L 

Seidman, Bert 

Senate. See under Congress 

Sevilla-Sacasa, Guillermo 

Shapp, Gov. Milton J 


Shubik, ee 
Shultz, George P 905, 
920, 957, 1063, 1068-1070, 1170 
Sickle cell anemia 
Sihanouk, Norodom. 
Sihanouk 
Silas, Fvelyn 
Simon, William E 
Sirica, John J "933, 
261, 1019, 1023, 1044, 1061, 1062, 1100, 
1101, 1122, 1154 
Six, Mrs. Robert 04 
Small Business Administration 
Disaster assistance. See Disaster as- 
sistance 
Loan ceilings 
Smith, Dean C 
Smith, Eddie G., Jr 
Smith, J. Henry 
Smith, Nola F 
Smith, Victor L 
Sneed, Joseph T 
Social security 89 
Social Security Administration. 949, 956, 957 
Soden, Ray R 
Solomon, Jessica 
Somali Democratic Republic, U.S. Am- 
bassador to 


South Dakota 
US. attorney 
U.S. marshal 
Southeast Asia. See specific country 
Southeast Asia Treaty Organization, 
Secretary General, meeting with Pres- 
ident 
Soybean prices 
Special Action Office for Drug Abuse 
Prevention 
Special Investigations Unit 
Spiers, Ronald I 
State, Department of 
Agency for International Develop- 
ment 1043, 1065, 1069, 1070 
Assistant Secretary 898, 949, en 
Secretary 947, 
1010, 1016, 1017, 1025, 1026, 1070, 1166 


Statements by the President 


Agriculture and Consumer Protection 

Act of 1973, bill signing 
Cambodia, U.S. bombing policy__ 881, 1034 
Economic stabilization program, 


Economy, national 

Ford, John, death 

Highway aid and safety, bill signing_ 

Independence Day, 1973 

National Commission on Fire Preven- 
tion and Control, upon receiving 
final report 

National Endowment for the Arts, 
announcing reappointment 
Chairman Hanks 

Pakistani flooding 





INDEX TO ISSUES 27-38 


Statements by the President—Continued 
Rickenbacker, Capt. Eddie, death---- 
St. Laurent, Louis, death 
Second supplemental and continuing 

appropriations, bill signing 
Social security benefits increase, bill 


signing 

Trade negotiations 

Veterans Health Care Expansion Act 
of 1973, bill signing 

Watergate investigation 


Statements Other Than Presidential 


Assistant Secretary of State, dis- 
approval of nomination, Deputy 
Press Secre 


Fuel allocation programs, Energy Pol- 
icy Office Director Love 


Strategic. stockpiles, reduction 
Stratton, William R. 
Stroessner, 


Student Government Day, National-_-_-_-_ 

Sullivan, Edward O 

Sullivan, James M., Jr 

Sullivan, John F 

Summit with European leaders, pos- 
sibility 

Supplemental Security Income pro- 


Swearing-In Ceremonies 


Central Intelligence Agency, Director. 1047 
Defense Department, 885 
Justice Department, 

reau of Investigation, Director... 893, 901 
State Department, Secretary 


Sweden, King Gustav VI Adolph’s fu- 
neral, President’s Representatives... 1170 


* Gal, 993, 904, 956, 961, O87, 208, O08. 
994, 999, 1017-1019, 1023, 1041, 1044, 
1054-1056, 1061, 1100, 1154, 1166 
Tariff Commission, United States_. 913, 1040 
Tariffs and Trade, General Agreement 
, 1170 


1080 


Union of Soviet Socialist Republics, 
convention with 
Taylor, Waller, IT 
— Federal Council for Science 


Telecommunications Policy, Office of___ 
Telephone Bank, Rural 








y 
US. district judge 


Textile Matters, United States Ne- 


Thomas, Stanley B., Jr 
Thomson, Gov. Meldrim, Jr 
Thornburgh, Richard L 
Thurmond, Sen. Strom 


Tipton, Howard D 
Tkach, Dr. Walter R 


Todd, Lt. Comdr. T. Stephen 
Tourism Organization, World 
Tower, Sen. John G 
Trade 
Adjustment assistance 
Multilateral negotiations 


Trade, General Agreement on Tariffs 
and 


Trade Negotiations, Office of the Special 
Representative for 1068, 1131 

Traffic Safety Administration, National 
937, 957, 1005 


931, 
935, 936, 1067, 1134, 1170, 1171 
Transportation, Department of 
Assistant Secretary 
Deputy Under Secretary. 
Federal Highway Administration._.. 1005 
Federal Regional Councils, member- 


General Counsel 
National Highway Traffic Safety Ad- 


tary 
Urban Mass Transportatio:1 Admin- 
istration 
Transportation, remarks 
Treasury, Department of the 
Assistant General Counsel 
Deputy Secretary 
Deputy Under Secretary 
General Counsel 897 
Secretary .... 905, 920, 957, 1068-1070, 1170 
Special Assistant to the Deputy Sec- 


Treaties and other international agree- 

ments 

Colorado River salinity agreement 
with Mexico 

Customs convention on international 
transit of goods 9 

Extradition treaty with Paraguay... 1131 

International civil aviation conven- 
tion 

International coffee agreement 

International expositions convention _ 

Taxation convention with Union of 
Soviet Socialist Republics 

World Tourism Organization stat- 


915 


Truman, Harry S-.. 891, 892, 1019, 1023, 1086 
Tsurumi, Kiyohiko 


q 1064, 1131 
Uniformed services, hospitalization..... 938 
Union of Soviet Socialist Republics, 

agreement with United States, taxa- 

tion 
United Kingdom, U.S. Ambassador to.. 1170 
United Nations 


Alternate Representatives... 1127, 1132 
Representatives 1127, 1132 
United Nations Commission on Nar- 
cotic 
United Nations Day 
United Nations Economic and Social 
Council 


ix 


United Services Organizations, Inc.... 1046 

United States Arms Control and Dis- 
armament Agency. See Arms Control 
and Disarmament Agency, United 
States 

United States Capitol Historical So- 
ciety 

United States Negotiator on Textile 
Matters -- bie 

United States Postal Service. See Postal 
Service, United States 

Upland cotton program 

Upper Mississippi River Basin Com- 
mission 





Legislative program 
Mass transportation 
Remarks 





Legislative pr 
Veterans Administration 
1145, 1146, 1153 
Veterans of Foreign Wars... 1007, 1033, 1069 
Veterans Health Care Expansion Act of 


Veto Messages and Memorandums 
of Disapproval 


Emergency medical services, message 


Minimum wage, message to House of 
Representatives 

Small Business Administration and 
disaster assistance, message to 


Vice President. See Agnew, Vice Presi- 
dent Spiro T 
Vick, Lt. Col. Dewain C 
Vietnam conflict, comments on... 1009-1013 
Virginia 
Governors meeting with President on 


Wages, minimum 
Wagner, Robert G 
Waller, Gov. William L 


Water, pollution 
Watergate investigation 
Address to Nation 
Answer to complaint, response on 
subpoena of tapes and documents. 1041 
Brief in opposition, response te sub- 
poena of tapes and documents---_-_ 
Brief of petitioner, request to vacate 
order requiring production of tapes 


951, 1085 


961 


Brief in reply, response to court order 
on producing tapes and docu- 
ments 

Brief in reply, response to subpoena 

of tapes and documents 


Documents, Presidential 
933, 934, 936, 961, 1019, 1023, 1041, 
1044, 1054, 1061, 1100, 1154, 1166 
Foreign policy, effect on 1028, 1029 
Investigation by President’s staff_... 986, 
987, 1019, 1020, 1054, 1055 





x 


Watergate investigation—Continued 
Letters to 
Cox, Special Prosecutor Archibald, 
from Special Consultant Wright_ 
Ervin, Sen. Sam J., Jr. 


921 


Special Counsel Buzhardt 
Kline, U.S. Court of Appeals Clerk 
Hugh E., from Special Consultant 


Shultz, Secretary George P., from 
Sirica, Chief Judge John J., from 


News briefing 

News conference remarks 1017-1024, 

1054-1056 

Petition for writ of mandamus on 
producing tapes and documents__-_ 1061 

President’s ability to govern, effect__ 1021, 


1023, 1024, 1028, 1029, 1055 
Senate committee hearings 984, 
985, 987, 990, 991, 993 

= 


Tapes, Presidential 
921, 933, 934, 936, 961, 987, 988, 08, 
994, 999, 1017-1019, 1023, 1041, 1044, 
1054-1056, 1100, 1154, 1166 
White House statements following 
order requiring production of tapes 
and documents 
Watergate Special Prosecution Force, 
Special Prosecutor 921, 
934, 961, 987, 1061, 1062, 1101, 1122, 
1163 
Waterman, Jeremiah C 


Weapons, strategic stockpiles, reduc- 


Weather Program, World 

Weicker, Sen. Lowell P., Jr 

Weinberg, Ethel 

Weinberger, Caspar W. 

Welfare system, legislative program__ 1087 

Wheeler, Vice Adm. K. R 

Whitaker, Meade 

White House Fellows 

White House Fellowships, President’s 
Commission on 


White House Staff 


Counsellors 
Military Assistant 
Naval Aide 
Science Adviser 
Special Advisor 
Special Assistants 
Staff Assistant 
Watergate involvement 
992, 993, 1018, 1019, 1024 


White House Statements 


Emergency medical services, House 
support of veto 

India-Pakistan agreement on POW’s_ 

Minimum wage, House support of 


Watergate investigation, following 
order by Judge Sirica requiring 
production of tapes- and docu- 


Whitehead, William Scholl 
White-Spunner, Charles S., Jr 
Whitlam, Edward Gough 
Wilbur, Dr. Richard S 


1973—THIRD QUARTER 


Wilcox, Charles R 
Wiley, Richard E 
Willard, Beatrice E 
Williams, Maurice J 
Wilson, Lt. Gov. Malcolm 
Winkle, Joe D 
Wiretaps 
Wisconsin 
U.S. attorney 
U.S. marshal 
Women, Federal Reformatory for 
Women’s Equality Day 
Woodward, Dr. Kenneth W 
World Bank. See International Bank 
for Reconstruction and Development 
World Tourism Organization statutes... 1127 
World Weather program 900 
Wright, Charles Alan 
936, 971, 1003, 1019, 1042, 1044, 1063, 
1122, 1163, 1166 
Wu, Julia Li 
Wyoming 
Ae, Se a Ricariatote 
U.S. marshal 


Yasukawa, Takeshi 
Yeutter, Clayton 
Young, Repr. Donald E 
Young, Margaret B 
Young, William E 
Youth, delinquency, 


1131, 1171 


report to Con- 


Ziegler, Ronald L 
Zink, Victor M 
Zurhellen, J. Owen, Jr. 
























= a ef > oe P 0% ry at x « te ae. . 
: % 7 7 ri 3% : : ’ 3 7 . = e : : 
p ; eo Eee £ , ‘ : i : 
= % 2 = a . e see rn ; ae : ey F ee nia # 7 a Seay Ae ‘ ’ 
= i i ; 
: . i 



































. : : . . 

. . 

: . 
on . . 7 
- ny 
ry x a &, 7 . - 
. E eer Animaniacs sai alacertincon ny en. 2 7 
— : ae soaade a einai nse eee 






